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PEEFAOE. 



Two COURSES of lectures, delivered by the Author 
while he had the honour of holding the Corpus 
Professorship of Jurisprudence in the University of 
Oxford, have been already published with tlie titles 
* Village-Communities in the East and West,' and 
^ The Early Histoiy of' Institutions.' The substance 
of the present volume was originally contained in 
lectures which formed part of various other courses 
given by him at Oxford ; but in some cases the 
form has been materially altered. 

The Author continues in these pages the line of 

investigation which he has followed in former works. 

[e endeavours to connect a portion of existing 

istitutions with a part of the pidmitive or very 

mcient usages of mankind, and of the ideas asso- 

[ciated with these usages. In his first four chapters 

he attempts, with the help of the invaluable serio-. 



of ' Sacred Books of the East,' translated under the 
superintendence of Professor Max Miiller, to throw 
some light on that close implication of early law 
with ancient religion which meets the inquirer on 
the threshold of the legal systems of several societies 
which have contributed greatly to modem civili- 
sation. In the chapters which follow, he treats of 
another influence which has acted strongly on early 
hiw, the authority of the King. In the later por- 
tions of the book he examines certain forms of pro- 
perty and tenui-e, and certain legal conceptions and 
legal classifications, which have survived to our day, 
but whicli appear to have had their origin in remote 
antiquity. In a few words at the comniencenient of 
his Seventh Chapter, the writer ha^ explained his 
reasons for pre&xing to his later chapters a discussion 
of some ' Theories ol' Primitive Society.' 

The substance of Chapters V., VI.. IX., and XI. 
has already appeared in the ' Fortnightly Review,' 
and the bulk of Chapter VIII. in the 'Nineteenth 
Century ; ' and the Author has to express his thanky 
to the proprietors of those periodicals for their per- 
misaion to republish )iis contributioiu. 
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CHAPTER I. 



I SACKED LAWS OF THE HINDUS. 



The study of the sacred languages of India, which 
has given to the world the modem science of Philo- 
logy and the modern theory of Race, began virtually 
in the study of siicred Indian law. Sir William 
Jones, who, though he was not absolutely the earliest 
of Anglo-Indian Sanscritists, was the first to teach 
the West that there was in the East such a language 
as Sanscrit, and a literature preserved in it, does not 
appear during his Oriental studies in England to have 
suspected the existence of the treasure he was destined 
to disinter. He seems rather to have sought the key 
to Eastern knowledge in two spoken and highly- 
cultivated langisages — Arabic and Persian. But he 
accepted a Judgeship in a Court of Justice newly esta- 
blished in Bengal, under an Act of Parliament which 
reserved to native litigants the application of their 
«wii laws and usages in all questions of inheritanee 
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and contract ; and, from a nmch enrlier period, it had 
been the practice of all the Indian Courts to attach 
to themselves Moolvies and Pundits— that is, native 
profe8sors of Mahommedan and Hindu law — for the 
purptfte of advising thorn on the legal rules, rf vhich 
these experts represented themselves to be the deposi- 
taries. The correspondence of Sir William Jones re- 
peatedly expressea his suspicions (perhaps not always 
quite just) of the fidelity and honesty of the native 
advisers of the tribunals. ' I can no longer bear,' he 
(\Tites in September 1785, 'to be at the mercy of our 
Pundits, who deal out Hindu law as they i>lease, anu 
make it at reasonable rates when they cannot find it 
ready-made.' He therefore formed a determination to 
Acquaint hiuiself personally with the sources of the law 
from which they pretended to draw their opinions. 
With Arabic he was already familiar, and he therefore 
required no assistance in his studies of Mahommedan 
law ; but for the purpose of mastering the virtually 
unknown language in which the Hindu law was 
contained, he found it necessary to visit during his 
vacations several of the decaying and decayed seats 
of learning in which knowledge of it was stUl pro- 
fessed, and he organised a staff of Hindu scholars to 
aid him in his Sanscrit studies, and to record their 
results. The plan for improving the administration 
of Anglo-Indian justice which finally commended 
'''.self to him was one for the preparation of a Digest 
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CHAP. L THE SACRED LAWS OF THE HINDUS. 3 

in English of Hindu and Mahommetlan law, which 
should need no Pundits or Moolviea for its interpreta- 
.tion. Much to their honour, the Indian Govemment 
of the day, formed of Lord Comwallie and hie Council, 
accepted his offer to preside over the undertaking, and 
his staff of native experts, considerably iucreased, was 
taken into the Government service. On his monument 
by Flaxraan, in the chapel of University College at 
Oxford, he sits surrounded by his company of native 
literates, amid conventional Indian foliage, bareheaded, 
in the open air. 

It was in fact from these native Hindu teachers tli:it 
Sir WUliam Jones learned, and the learned and cunoiiR 
aU over the West were gradually informed, that in a 
part of the world just coming mider the British 
sceptre there existeti an ancient language, the elder 
sister of the classical languages so honoured in the 
West, a series of poems which might not unjustly be 
compared to the Homeric epics and the Attic drama. 
and laws twice as old as the legislation of Solon and 
the Twelve Tables of Rome. It is impossible now — 
now that India has become more commonplace as she 
has got nearer ; now that, here at all events, she is 
associated with frontier wars, budgets, opium, and 
grey shirtings — to reproduce the keen throb of intel- 
lectual interest which the literary portion of thes<; 
discoveries sent through Europe. Hut Sir William 
Jones was even more of a jurist than a scholar, and 
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nothing seems to have surprised and interested him 
more than the asBurance of his teachers that, in the 
ancient language he was learning, there survived legal 
writings asserted to be of sacred origin, of vast an- 
tiquity, and of universal obligation among Hindus. 
The oldest of tliem was said to have been dictated by 
Manu, a divine being who had been uiysterioualy asso- 
ciated with the creation of all things ; and it was de- 
scribed as the acknowledged basis of all Hindu law and 
Hindu institutions, the fountain of all civil obligation 
to more than a hundred millions ol' men. The book 
was actually extant, and the translation of it which be 
gave to the world, with the title ' Institutes of Hindu 
Law, or the Ordinances of Menu, according to the 
Gloss of Cullica,' was the first-fruits of his labours on 
the Digest which he had planned. He seems, in 
fact, to have regarded it as standing to this projected 
Digest much in the same relation as the Roman 
Institutes to the celebrated Digest of the Emperor 
Justinian. 

It does not seem to me possible to doubt that the 
account which Sir William Jones gave o the Hook 
of Manu in his Preface to his translation was it 
rationalised version of the statements made to him 
by his native teachers, who seem all to have belonged 
to one particular school of Hindu learning, accus- 
tomed to hold Munu in especial honour. Sir William 
.Tones considered this personage, who, in the treatise 
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called after him, sits ' reclining on his arm, with his 
attention fixed on one object, the supreme God,' as 
a real individual human being, and the personal 
author of the legislation attributed to him. Sir 
William Jones compares him to the Cretan Minos 
and the Egyptian Men, partly on account of the con- 
sonance of names. As I have just stated, he sees an 
■inalogy in this law-book to the Institutes of the 
Roman Justinian, but he assigns t« it the prodigioua 
date of 1,280 years before Christ. In the light of newer 
knowledge, which nevertheless might not have existed 
but for iTones, we can see that these statements of his 
require correction. There is no doubt that, if Mana 
is to be compared to a book known to Englishmen, 
it should have been to a book a good deal more 
familiar to them than the Roman Institutes, the 
l>ook of Leviticus. For Manu, though it contains 
a good deal of law, is essentially a book of ritual, of 
priestly duty and religious observance ; and to this 
combination of law with religion the whole family of 
Hindu writings, to which the book of Manu belongs, 
owe some remarkable characteristics on which I am 
desirous of dwelling. It is not at the same time to 
be supposed thut the combination is peculiar to the 
Hindus. There is no system of recorded law, literally 
from China to Peru, which, when it first emerges into 
notice, is not seen to be entangled with religious 
ritual and observance. The law of the Romans has 
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been thought to be that m which the civil and Pontifi- 
cal jurisprudence were earliest and most completely 
disentangled. Yet the meagre extant fragments of 
the Twelve Tables of Rome contain rules which are 
plainly religious or ritualistic : — 

Thou HhaJt not equare a funeral pile with an adee. 
Let Dot women tear their cheeks at h funeral. 
Thou ahalt not put gold on a corpsa 

We are told by Cicero (' De Legibus,' 2, 25, 64) 
that several of these rules contained in the Tenth of 
the Roman Tables were taken from Greek originals. 
He attributes the Greek rules to Solon, and explains 
that they limited the costliness of the ancient ritual 
of funerals. 

The opinions of Sir William Jones produced great 
effects both in the Kast and in the West. One result 
which followed from them I must pass by with notice 
very unequal to its practical importance. The Anglo- 
Indian Courts accepted from tlie school of Sanscritists 
whicli lie founded the assertion of his Brahmanical 
advisers, tliat the sacred laws beginning in the extant 
book of Manu were acknowledged by all Hindus to 
be binding on them. The impression in the mind of 
the Englisli judicial officers — an impression shared, I 
infer from its language, by the English Parliament — 
manifestly wa^^ that the sacerdotal Hindu law corre- 
sponded nearly to the English Common Law, and wna 
at least the substructure of all the rules of lift followed 
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by Hindus. It isonlyjust beginning to be perceived 
that this opinion had a very slender foundation, for 
it is probable that at the end of the last century large 
masees of the Hindu population had not so much as 
lieurd of Mann,' and knew little or nothing of the 
legal rules supposed to rest ultimately on his 
authority. The original range of operation which it 
is possible to allow to the sacerdotal laws has been 
much narrowed by very recent investigation. Some 
years ago, on ray return from India, I statetl in a 
book on ' Vniagc Communities in the East and West ' 
(pp. 52, 53) the opinion which I had formed after 
personal inquirj' among Indian judicial officers. 
' The conclusion,' I said, ' arrived at by the persons 
who seem to me of highest authority is, first, that 
the codified law — Manu and hie glossators — embraced 
originally a much smaller body of usage than had 
been imagined ; and next, that the customary rules, 
reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes 
in tenor. Indian law may in fact be affirmed to consist 
of a very great number of local bodies of usage, and 
of one set of customs, reduced to writing, pretending 
to a diviner authority than the rest, exercising con- 
sequently a great influence over them, and tending, 

' A high authority iaforms me that there are fnw, if any, re. 
ferenceo to Munu in tlie Sanscrit tit«ratura other than the legal 
treatises. These last quot« a ' Mann,' but the writings i^uoted 
under that name are not tliOHc now extant. 
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If not checked, to absorb them.' Since then, my con- 
clusion has been greatly fortified by more eystematic 
examination of the phenomena. There 18 in India 
a province, the Punjab, the country of the Five 
Rivers, which was the earliest seat of the Aryan 
Hindus on their descent from their original home 
into the Indian plains. The laws and institutions of 
this province have quite lately been the subject of an 
exhaustive official inqiury (' Punjab Customary 
Law,' edited by C. L. Tupper, Calcutta, 1881). 
Among several results of great interest which seem 
to me to have been reached, one i.s that we have in the 
Punjab the Hindu institutions very much in the state 
in which they were before the Brahmanica! expositors 
took them in hand. The traces of the religious ideas 
which profoundly influenced the development of what 
is known as the Hindu law are here extremely slight ; 
and few things can be more instructive to the legal 
archreologist than the comparison of the Punjab 
rules with those worked out in Brahraanical schools 
far to the south-east. This Punjab Hindu law ex- 
hibits in fact some singularly close resemblances to 
the most ancient Koman law. There is also evidence 
that the stream of Hinduism which at some time oj- 
another flowed over the southern [>enin8ula of India 
was extremely superficial.'' The southern Hindu has 

* Much attention is deserved by tlie two worka of Mr. J, II. 
Nalaon, A Vitw of th« llindu Lata tu adminUter'A hy the Jiigh 
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always been regarded as a lax Hindu ; but the truth 
seems to be, not that he negligently violates the 
Hindu sacerdotal law, but that neither he nor bis 
forefathers ever knew it in anything like its integrity. 
Some other views, which are not now accepted 
by the most learned Sanscritists, had their origin in 
the theories first propounded in Sir William Jones's 
preface. The probable antiquity of Manu's law- 
book was much exaggerated. Its true date is un- 
known : in Indian literary history there are almost 
no trustworthy dates : but it is now believed to be 
relatively modem — almost the most modem of a 
large family of Sanscrit writings more or less treating 
of law. This opinion is the result of a test first 
applied by Professor Max Miiller, and now univer- 
sally accepted by Sanscritists as conclusive. The 
law-book of Manu is in verse, and Verse is one of 
the expedients for lessening the burden which the 
memory has to bear when writing is unknown or 
very little used. But there is another expedient 
which serves the same object. This is Aphorism or 
Proverb. Even now, in our own countrv, much of 
oopular wisdom is preserved either in old rhymes 
or in old proverbs ; and it is well ascertained that 

Court of Madraa, and The Seiejtli/ie Slwty o/lhe Hindu Law, par- 
ticularly the firet. There may be a question whether the practical 
evils pointed out in these books are now remediable, or, if they are 
remediable, bj what methods they should be removed : but of theii 
existence I do not think there can be any reasonable doubt. 
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■which are wholly in aphoristic prose), and even more 
modem than books (like Vishnu and Vaaishtha*) 
which are partly in pro.>>e and partly in vera^. ' In 
the whole of Vedic (that is Hindu scriptural) litera- 
ture,' says Max Midler, ' there is no work written, 
like Mann, in the regular epic sloka., and the con- 
tinaous employment of this metre is a characteristic 
mark of post-Vedic writings.' Manu, therefore, in 
spite of its great modem reputation, belongs to the 
Hindu Apocrypha, Nor is it believed that we have 
the book in its original form. Dr. Jolly (preface 
to Vishnu) speaks of the 'abundant evidence' for 
its having undergone modifications and entire trans- 
formations in succeasive periods. 

The result of all this literary investigation and 
discussion is, that no book has had so many dates 
attributed to it as the book of Manu. Sir W. 
Jones placed its age at 1280 B.C., Schlegel at 1000 
B.C., Elphinstone at 900 B.C., Monier Williams at 
about the fifth century B.C., Max Miiller at not earlier 
than 200 b.c. But the high autliorityof the late Dr. 
Bumell is now cited for so late an age of the original 
book as 400 a.d., and it has even been attributed in 

biyaiia in the same volume, and bis most important chapters in 
Weet and Biihler'a Digest of Himlu Law. This writer is vegarded 
1^ learned Hindus at< an extremely old authority, bat the extant 
text 16 in a ver]; untnutworthy condition, as may be seen from Dr. 
Biihlcr's Introduction. Viatinu in translated bj Jolly in vol. v. 
of tiie Sacred Bookt. • Ibid. 
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its present fonn either to the eleventh or the four- 
teenth century of our era. (See Nelson, ' Scientific 
Study of Hindu Law,' p. 37.) It is as though it 
were thought doubtful whether a particular work 
were composed at the fabulous date of the Taking 
of Troy, or at the historical date of the Battle of 
Bannockburn. The book itself, however, purports 
to be coeval with the creation of the world, and I 
suppose that a Hindu holding the opinions now 
considered orthodox would be bound to claim for it 
an indefinitely high antiquity. At the same time, its | 
audacious pretension to be of divine origin is out- 
done in some of the writings now shown to be older, 
for the so-called Code of Vishnu professes to have I 
been dictated by one of the Persons of the Hindu I 
Trinity to the Goddess of the Earth. 

When this sacred legal literature of the Hindus ia I 
surveyed in its entirety, it is impossible not to recog- 
nise the plausibility of the modem theories of its! 
origin. No one treatise, and still less the aggregate I 
of treatises, is the production of an individual man or I 
of an individual mind. The literature is the gradual 
growth of schools of learned Brahmans, which are 
still found in India. They are companies or cor- 
porations of men devoted to sacred learning. Per- 
haps the nearest analogy to their work is to be found 
in the labours of the Benedictines. But the com- 
parison must not be pushed too far. The conception 
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of a DpKhrte oider ayp q u r b to hmve been unknown to 
the eaily ffindns. Eadi sduwl was either in its 
b^inning an actual fiumily, or, if originally it was a 
mere ooUecticHi of vcJnntaiy pupils sitting at the feet 
of a temchieTj it tended to shape itsdf upon the model 
of the £unily, as die only known finrm of pormanoit 
associatioiL The disdnctHm between ooe school and 
another probabty consisted in the particular set of 
authorities (as it woold now be, tiie particular stand- 
ard books) whidi it followed ; and, as it went on 
from generation to generatkm, it was recruited partly 
by voluntary adherence and partly by hereditary 
descent. The douUe {Hocess is clearly reflected in 
the text of one of our c^est authorities, Apastamba. 
The student desirous of being initiated into sacred 
learning is to go to a man 'in whose fiunily it is 
hereditary, who himsdf poss e ss e s it, and who is 
deyout in following the law ' (Apastamba, i. L 1. 
11). On the other hand, the pupil is directed to 
consider the teachers of his teacher as his ancestors 
(Apastamba, i. i. 7. 12). This view of the relation 
of teacher and pujnl has by no means died out in 
India. The Hindus still r^ard ' a school consisting 
of a succession of teachers and pupils as a spiritual 
family' (Dr. Buhler, loc. cii.) And according to 
the letter of the law recognised by the Indian Courts, 
though not perhaps according to the actual practice, 
teacher and pupil still inherit from one another, just 
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as they did in the remote days of Apastamba, who 
lays down that, on failure of the nearer kinsmen^ 
' the spiritual teacher inherits, and in failure of the 
spiritual teacher a pupil shall take the deceased's 
w^ealth, and use it for religious works for the deceased's 
benefit, or he may himself enjoy it ' (ii. vi. 14. 3). 

There are analogies to this sacredness and strict- 
ness of literary relations in the literary history of 
two societies with little or no intellectual likeness to 
the Hindus. Mr. Grote's theory of the Homeric 
pretry, taken in a mass (ii. 176-178), is that it was 
.he aggregate production, not of one man, but of a 
je)is or clan of Homeridae, of whom Homer was the 
^ame-giving ancestor, real or supposed, the * divine 
or semi-divine eponymus or progenitor, in whose 
name and glory the individuality of ever}'^ member 
of the i/PTh^ waF merged.' * Homer is no individual, 
hut the divine / • heroic father of the Homcrids, the 
ideas of wo^'.iKiy' and ancestry^ coalescing, as they con- 
stantly ii^, i'j the Grecian mind.' A still nearer 
analogy is r.je which, like many others, occurs in the 
ancient l<:gal literature of tlie Irish. * Literary foster- 
age,' I wrote in a former work ('Early History of 
Institutions,' p. 242), ' was an institution nearly con- 
nected with the existence of the Brehon larv schools, 
and it consisted of the various relations established 
between the Brehon teacher and the pupils he received 
into his house for instruction in the Brehon lore. 
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However it may surprise us that the connection 
Ijetween Schoolmaster and PupU was regarded as 
peculiarly sacred by the ancient Irish and as closely 
i-esembling natural fatherhood, the Brehon tracts 
leave no room for doubt on the point. It is expressly 
laid down* that it created the same Potrin Poicains 
as actual paternity ; and the literary foster-father, 
though he teaches gratuitously, has a claim through 
life upon portions of the property of the literary foster- 
son. Thus the Brehon with his pupils constituted, 
not a school in our sense, but a true family. While 
the ordinary foster-father was bound by the law to 
give education of some kind to his foster-children — 
to the sons of Chiefs instruction in riding, shooting 
with the bow, swimming, and chess-playing, and 
instruction to their daughters in sewing, cutting out, 
and embroidery — the Brehon trained his foster sons 
in learning of the highest dignity, the lore of the 
chief literary profession. He took payment, but it 
was the law which settled it for him. It was part of 
his status, and not the result of a bargain.' 

On the whole, few literary theories of modern 
mintage have more to recommend them than that 
which Professor Mas Miiller first gave of the large 

• The literary foster-fathe- has the power of pronfjuncing 
iilgment and proof aud witness upon the fost«r-pupil, a£ has the 



sr-rame' nas me power ot pi 
j....g...^uv ...... |..u.^. ....d witness upon the fost«r-pupil, an uub uie 

fether upon the son, und the Church upon her tenant of eocleaiae- 
b {A-ncient L<iv>a of Irdand, iL 349). 
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DXtant bcxly of Hindu sacerdotal l^al writings. 
I'liey were gradually evolved by Brahmanic funilies, 
rtiul or iu*tifieial. ' The great number of these writ- 
iiigii/ he says in his letter, first printed in Morley's 
l>igeat,^ 'is to be accounted for by the fact that 
there was not one body of Kalpa- Sutras binding on 
uU Krahmanic families, but that different old fami- 
lies had their own Ealpa- Sutras. These works are 
still very frequent in our libraries, yet there is no 
doubt that many of them have been lost. Sutras are 
quoted which do not exist in Europe, and the loss of 
bome is acknowledged by the Brahmans themselves.' 
As regards the Manava Dharma Shastra, the Manu 
translated by Sir William Jones and asserted by his 
uative teachers to be the basis of all sacred Hindu 
law, it is a late redaction of the legal doctrine of the 
Muauvas, a t/efut or clan called after a Manu fre- 
(jiiiiutly uiuntioned in Sanscrit literature, but men- 
titmiul [\y the writer of the extant book as somebody 
iliU'iui'iit I'Viim hiinself. If the old Manu ever com- 
(Miniiil ii luw-lMHik (which is doubtful), it would 
v.ii UiUily luM have been composed in the metre of the 

lliu iliuny upon which these schools of learned 

(ur.ii \\Hikr.»| IViun the ancient, perhaps very ancient, 

\|ui.titiU4liu iuul Uautiuna to the late Manu and the 

" ^u\y ill Im \im\\ Mt |i. 1 oftho Introduction to Apastambayin 
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still later Narada, is perhapg still held by some per- 
sons of earnest religious convictions, but in time now 
buried it affected every walk of thought. The fun- 
damental assumption is, that a sacred or inspired 
literature boing once believed to exist, all knowledge 
is contained in it. The Hindu way of putting it was, 
and is, not simply that the Scripture is true, but that 
everything which is true is contained in the Scripture. 
From very early times, the Hindu doctors appear to 
have been conscious of difficulties in the interpre- 
tation or application of their theory. Sometimes 
books of authority contradicted one another. Some- 
times they faded to supply a basis for received 
doctrines or for immemorial religious practice. One 
of the earliest of expedients was to suppose the loss 
of passages in the most ancient portion of the 
Scriptures. ' If you ask,' says Apastamba, ' why 
the decision of the Aryas presupposes the existence 
of a Vedic passage, then I answer, AU precepts were 
originally taught in the Brahmanas, but these texts 
have been lost. Their former existence may, however, 
be inferred-ifrom usage. It is not, however, per- 
missible to infer the former existence of a Yedic 
passage where pleasure is obtained by following the 
custom ; h'i who follows such usage be'"imes fit for 
Hell ' (l- iy, 12. 10). With the jud of such expedients, 
of which several are still in use among learned Hindus, 
the theory has survived ; and it is to be observed that 
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and give him full directions for living first as a 
student of holy books, next as a householder (or. as 
we should say, a citizen), and finally — ^for that is 
assumed to be the proper lot of every man in old age — 
as a religious ascetic or a hermit/ 

This remarkable distribution of life runs through 
the whole series of sacred legal writings, and only 
disappears when they become mere law-books. The 
Brahman alone teaches, but the entire youth of the 
three higher castes, Brahmans, Kshatriyas, and 
Vaisyas, come and sit at his feet to be instructed in 
sacred learning ; it is not even certain fi-om some 
passages whether the lowest and most despised of 
castes, the Sudras, are always excluded. This is the 
period of Studentship. When it comes to an end, 
the instructed Hindu retiuns to his family and to 
civil affairs. He is then the Householder. But, 
when old age is beginning, it is assumed in these 
books (whatever may have been the actual practice) 
that he withdraws fi:om active life and closes his days 
as a Hermit or Ascetic, following a code of self-denial 
which is prescribed for him in full detail. It is of 
course to the second of these periods, that of life as a 
Householder, that we must look for whatever light the 
sacred laws of the Hindus may throw upon the ancient 

^ The Student, wHo had completed his noTitiate, might at any 
time become an Ascetic^ bat the regular course of life is that in- 
dicated in the text 

m 

o2 
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history of law. The first of them, Studentship, ia 
remarkable, as disclosmg the true secret of the hold 
of the sacred literature on large portions of the Hindn 
race, and of the respect pmd by it to the teachers of 
the race, the Brahmans. For the education of the 
young Hindu is not merely an education in the holy 
tests and doctrines ; it is a training in reverence, almost 
amounting to abject servility, bestowed on the litera- 
ture and its professors in about equal proportions and 
inculcated by a system of rules adapted with extreme 
skill to immature minds. The third period, however, 
that of Asceticism, is the one which on the whole 
seems most unintelligible to the modem reader of 
these books, and it merits some special attention before 
this chapter is closed. The duty of adopting the 
ascetic life, and the rules for following it, referred 
to in all the law tracts, are discussed at much 
length by Manu in the sixth chapter. ' Ha\Tng thus 
remained,' it is written, ' in the order of Householders, 
let the twice-born man (" twice-born," that is, through 
the study of the Vedas), who has before completed 
his studentship, dwell in a forest, his fiuth being firm 
and hia organs wholly subdued. When the father of 
a family perceives his muscles become flaccid and his 
hair grey, and sees the child of his child, let him then 
take refuge in a forest. Abandoning all food eaten 
in towns, and all his household utensils, let him re]iair 
to the lonely wood, committing the care of his wife 
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to his 80118, or accompanied by her, if she choose 
to attend him . . . Let him be constantly engaged 
in reading the Vedas, patient of all extremities . . . 
Let him bear a reproaehliil speech with patience ; 
let him not, on accomit of this frail and feverish 
body, engage in hostility with any one living. With 
an angry man let him not in his turn be angry ; 
abased, let hini speak mildly ; nor let him utter a 
word referring to vain illusory things . . . Delighted 
with meditating on the Supreme Spirit, sitting fixed 
in such meditation, without needing anything earthly, 
without any companion but his own soul, let him 
live in this world, seeking the bliss of the next . , . 
A gourd, a wooden bowl, an earthen dish, or a basket 
made of reeda, has Manu, eon of the Self-existent, 
declared fit vessels to receive the food of men devoted 
to God.' 

It is still a comparatively common practice in 
India for the aged Hindu to retire into ' religion,' 
and the law, as administered by the British tribunals, 
makes provision in many places for the case of a 
Hindu who has embraced a religious life, and ceased 
to participate in any kind of secular business. There 
is nothing by itself surprising in the custom, consider- 
ing the tremendous series of experiences which the 
devout believer in Hinduism is led to expect as await- 
ing hiTn at the moment of his death. Nevertheless, 
there is reason for thinking that the withdrawal of the 
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aged from activity is more ancient than the Hindu 
theological system, and has existed independently of 
it, as a eecular practice, in many early societies. The 
Patria Potestas, which is witnessed to by the ancient 
law or custom of so many communities, was founded 
on power quite as much as on parentage ; and when 
the power fails, there are many signs that the patri- 
archal authority departs. In the Hindu law of j 
Succession, death is not by any means necessarily J 
the occasion of inheritance ; the contingency quite as I 
commonly contemplated is vi-ithdrawal from secular I 
life; the householder quitting his family and dividing! 
his substance among his children — nay, being even I 
liable (though this is a violently disputed point) to ' 
be forced into retirement by his sons. There is ' 
some evidence, moreover, that, when the larger asso- 
ciations of Hindu kindred, the Joint Families, were in ] 
a more ancient state than that in which we bee them, 
they recognised three classes of persons as entirely J 
helpless and therefore dependent on the group at | 
large ; the children, the unmarried daughters and I 
widows, and the old men. The 'seniors' not in- 
frequently mentioned in the Irish Brehon law, and I 
stated to be persona for whom the sept must make"! 
provision, are no doubt aged men. 

There is reason, in fact, to believe that at some! 
period of human history a revolution took place in the I 
status of aged meji, not perhaps unlike that which is I 
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still proceeding in the case of women. There is 
abundant testimony that tribes, long pressed hard by 
enemies or generally in straits for subsistence, system- 
atically put their members to death when too old for 
labour or arms. The place from which a wild Slavonic 
race compelled their old men to leap into the sea is 
still shown. And the fiercer savage has often in many 
parts of the world made food of them. Nevertheless, 
the ancient records of many communities, especially 
those of Aryan speech, show us old age invested 
with the highest authority and dignity. Mr. Free- 
man (in his ' Comparative Politics,' pp. 72, 73) has 
given a long list of honorific names bdongmg to 
classes or institutions, which indicate the value once 
set by advancing societies on the judgment of the 
old. Among them are, Senate, yepovaCa (the Spartan 
Senate), hrqyLoyipovre; (its Homeric equivalent), irpia- 
)8ct9 (Ambassadors), Ealdorman, Elder, Presbyter, 
Monseigneur, Seigneur, Sire, Sir, and Sheikh ; and 
Mr. Freeman closes with the Old Man of the Mountain. 
So great a number of titles, civil and ecclesiastical, 
are evidence of a very strong sentiment, and suggest 
that this exaltation of old age was a definite stage in 
the ascent to civilisation. 

There is a story of a New Zealand chief who, 
questioned as to the fortunes of a fellow-tribesman 
long ago well known to the enquirer, answered, * He 
gave us so much good advice that we put him 
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in&rciflilly to death/ The reply, if it was ever given, 
(^irrihiiu^H the two views which barbarous men appear 
to have taken at different times of the aged. At first 
they are uHelens, bunlensome, and importunate, and 
they jiini acHjordiiigly. But at a later period a new 
HeuHe of the value of wisdom and counsel raises them 
to the highent honour. Their long life comes to be 
reeoguined uh one way of preserving experience. The 
fiuiuFty of npeecli, which separates man fix)m the 
lirute, and the lU't of Avriting, by which the society 
eupuhh^ o( eivilinntion is distinguished fi*om the 
HiHriuty i»oiuleuuied to permanent barbarism, are simply 
methodn hy wliich experience is enlarged, compared, 
and trausmitttHl, and by which mankind is enabled 
to have moiv of it than is contained in single 
separate Uvea. Yet the individual life is always the 
original houixh^ of experience, and at some time or 
other it luUHt Imve In^en perceived that the more the 
indiviihial lite was prolonged, the larger was its 
i-.oiitril»i4tiou ti» the general stock. This seems the 
lu;at ('.^[ilaiiutiou of the vast authority which, in the 
luUiuiY of oiviliHatioa, was assigned to assemblies of 
a-r.il uuui, iiulepeiuleutly of their physical power or 
luiUtiiiY prowertfi. It probably sprang up among 
ii.imiiuuitu^rt which liad no writings to learn fix)m, 
iiiJ who wrro vHUiboumrt that the importance of the 
ui. wliuh wiju mv^^aaary for their very existence 
^^.i. out ol .ill [noiK^tum to tlie average shortness of 
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life. Almost everywhere in the advancing portions 
of the ancient world we find that the old, generally 
organised in assemblies, had a large share of the 
public powers, and there is a survival of these ideas 
in the minimum limit of age which has been made the 
condition of a seat in the artificial Second Chambers 
which have been constructed over most of the civil- 
ised West as supposed counterparts of the English 
House of Lords, But these modem Second Chambers 
reverse to a great extent the functions of the ancient 
assemblies, known, fi-om theu" names and otherwise, 
to have originally consisted of old men. The Second 
Chamber is nowadays assumed to have a veto in the 
legislation of the Chamber which has tlie initiative ; 
but the ancient Senates, in their primitive condition 
at all events, decided beforehand what measures 
should be submitted to the Popular Assembly, and 
if they legislated themselves, their enactments had 
reference to special departments of State, such as 
religion and finance. On the whole, they were rather 
administrative than legislative bodies. The nearest 
analogy to the very important control over the law- 
making power which they once possessed, must be 
sought in the indefinite but most real and effective 
authority which an English Cabinet enjoys through 
its virtual monopoly of the initiative in legislation. 
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TuK iiuvit ancient of the books containing the sacred 
lawH o( tho Hindus appear to me to throw little light 
on tho ab^ohito origin of law Some system of actual 
ohncrvauro, some system of custom or usage, must 
III' U^hiuil thorn ; imd it is a very plausible conjecture 
that it was not unlike the existing very imperfectly 
haiiTilotalisiHl oustomary law of the Hindus in the 
l*uujal». l»ut what they do show is, if not the 
lH'^iuuiii,n of h\\\\ the beginning of lawyers. They 
riiulilr. ub to soo how law was first regarded, as a 
ili'Uiiiti'. bulijort of thought, by a special learned class ; 
aiul tliia I hibb I'ousisted of lawyers who were first of 
all pi iiiht.'s. rhiu\i are signs of the ancient identity of 
I 111 iwu piofobttimis in the earliest recorded usages of 
I \iial rau-s, iVlts, IJomans, and Grreeks. Nobody, 
lor i'\uuijiU-., will understand the ancient Roman 
la>\\ 1 1 , » iili that i^htitinate adherence of his to texts 
sJiuU liiiA i-huiuotorised his profession during so many 
ia>, iiuil chut nit!>thcKl of stating his Acts in 
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inflexible formulas which has only just died out in 
this country, unless it is realised that the jurisconsult 
sprang from the pontiff or priest. All through the 
Middle Ages the lawyer who was avowedly a priest 
held his own against the lawyer who professed to be 
a layman ; and ours is the only country in which, 
owing to the peculiar turn of our l^al history, it is 
difficult to see that, on the whole, the canonist exer- 
cised as much influence on the course of legal develop- 
ment as the l^ist or civilian. If the Roman Empire 
had merely transmitted its administrative system to 
Western Europe, and if it had not bequeathed to it a 
coherent body of codified secular law making ccm- 
siderable approach to ccanpleteneiss. it h very doubtful 
whether the general law of the West would not even 
now reflect a pardcolar iei of religious ideas as dis- 
tinctly as the Hindu law Te&tcm the sacerdotaJ con- 
cations of the Biahmans. 

It is nenewary. fii¥t of all, to obser/e how the 
pfiesdj Ascneier of H^ 1/rahmanical ambo^f^ fA xh^ 
law-books affected dxar vkrw of coridbuu t a word irhicL 
most be used at die ootoet iii prdereit'j^ to ' law/ 
Siofftly, tills Taew i^ iioixicaa^T afii^^ted V:rou;^9.*t 
by tiieir bdief at ^o Ti«e lot wladj awaJt^f LuiisasjL 
beii^ a&er d6ac&- Thif Vr. wiL oe :-'^d^ t,j> 'i 
Tario>BS exp9isii%^ *iC52«: of wiu*:i o-'^'-r^roi'iii v> 
divBct revsrd <r poxi^xEWsrt ii: H.ei{TeL or Jl^ as 
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belief concerning the posthumous state of man, and 
the Buddhist belief which lias mainly sprung from it, 
differ from the most widely diffused Western beliefs 
in that the Transmigration of Souls fills as large a 
apace as direct reward and punishment, and in that 
rewards and punishments in all their forms are re- 
garded, not as eternal, but as essentially transitor}'. 
It is beside my purpose, I should observe, to considei- 
what may have been the most ancient faith or faiths 
of the Hindus, and still more how far the religious 
ideas reBected in the books before us represent their 
existing religious doctrine. In the works of which 
I have l>eeu speaking, the early manuals of law, belief 
haa reached a definite stage, which may be examined 
by itself and which seems to me extremely instructive. 
Hindu theology, from very remote times, appears to 
have regarded the universe as having been destroyed 
and again created, and as destined to be destroyed 
and again created ; but during the enormous in- 
tflrvola between these destructions and creations the 
aggregate of existence is conceived as indestructible 
and n« incapable of increase or diminution. The sum 
of lift:, ill particidar, is always constant. This essence, 
life or soul, iH regarded as running in a continuous 
stream through all animate, perhaps we might say 
through all organic, nature ; but it is always re- 
tiiniing on itBelf — never ending, still beginning. 
This stream of life is divided into portions or parcels, 
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which are temporarily detained in external forms, 
but which are constantly passing from one form to 
another without losing their identity. Men, animals, 
holy sages, and the gods themselves, are not essentially 
diiFerent from one another. The same life or soul 
pervades them all, clothing itself in one form after 
another. Existence itself does not end, but its 
successive stages are terminable and transitorj'. 
When a man still contaminated by impurity dies, his 
spirit passes through a series of purgatories ; from 
the last of these it escapes to clothe itself with 
one animal shape after another, and at last it finds 
embodiment in a human frame, which at first will 
probably be frail or sickly. But, after a second birth 
through the study of the Scriptures, the virtuous at 
death pass straight into Heaven, where their stock of 
virtue will keep them for long ages ; but it will 
gradually wear out, until some remnant of it carries 
them back to earth, to reappear among the prosperous 
and the powerful. ' Men of all castes, if they fiilfil 
their assigned duties, enjoy in Heaven the highest 

erishable blisR. Afterwards, when a man who 
has fiilfilled his duties rctiirns to this world, he ob- 
tains by virtue of a remainder of merit birth in a 
distinguiahed family, beauty of form, beauty of com- 
plexion, strength, aptitude for learning, wisdom, 
wealth, and the gift of fulfilling the laws of his caste 

order. Therefore in both worlds he dwells in 
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Iiappiness, rolling lite a wheel from one world to the 
other' (Apastamba, il. i. 2. 2 and 3). Even the 
gods in Heaven, who are looked upon ae not much 
more than men of extraordinary virtue, will in time 
exhaust their store of merit and pass out of blessed- 
ness. ' It is by favour of t]ie Brahmans,' says 
Vishnu (six. 22), 'that the gods reside in Heaven.' 

The Wheel mentioned in the above passage from 
Apastamba is a favourite image with these writers, 
They 6gure existence as a wheel spinning round. 
Religious pictures, representing the circle of life with 
its various compartments, with Heaven at the top and 
Hell at the bottoiu, and with human and animal ex- 
istence at the sides, are common in the East ; but 
though they are not unknown to Hindus, they are 
more frequently found among Buddhists,' who must 
have borrowed the symbol of the Wheel from an 
older Hinduism, and who appear to attach to it a 
special spiritual significance. In the Buddhistic 
Wbeel-pictures, Buddha is depicted outside the cir- 
cumference, in the attitude of benediction. He only 
has escaped from the weary cycle of existence, and 
stands alone in Nir^'ana, apart from gods and men. 
The assumption of such a |)os8ibility woidd doubtless 
be regarded by orthodox Hindus as atheistic. Ex- 
alted religious feeling takes with tliem the form of 
meditation on Brahma, the Atman, the Inhnite, the 

' See Note A at the end of this chapter, ' Whoelpicturea.' 
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Self- Existent, the 'immortal and spotkae,' who 'lies 
enveloped in matter and is the dweRlng of all living 
creaturcB,' who is, 'lite a city, divided into many 
streets.' Here and there they express themselves on 
this topic in language of much sublimity. 

I shall have occasion to explain in the next 
chapter that one particular religious system of the 
greatest antiquity which is shadowed forth in these 
books stands quite apart from the beliefs which I have 
been examining. It is very probable that these beliefs 
were themselves compounded of divers more ancient 
parts, and that direct reward or punishment, and in- 
direct reward or punishment by transmigration, did 
not originally belong to the same body of doctrine. 
Heaven and Hell and the Transmigration of Souls 
are, however, all referred to in the oldest of the law 
treatises, though briefly and slightly. In the more 
recent writings (some of them, however, not so 
modem as Manu) these subjects occupy a great space, 
and have been vastly amplified by gloomy and fan- 
tastic imagination. Heaven, as is not unusual in 
religious systeras, is but faintly sketched ; but the 
Hells, or, as they would more properly be called, the 
Purgatories (since they are essentially transient), are 
described with the utmost minuteness of detail. 
They are twenty-two in number, each applying a 
new variety of physical or moral pain. It would be 
a mistake, I think, to suppose that they were created 
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I>y a siii}j[U» imaginative effort, like the circles of 
l>Hute*}4 Inferno. They rather belong to widely 
hijuiratiKl grades of the conception of punishment. 
Sueh phie(*s of I'etribution as the twenty-first of these 
I'lirgutoriiiK, where souls wander in sword-leaved 
forestH ; the nineta^nth, where they stray over rough 
and inieveu n>a(ls ; the fifteenth, where they sink in 
Htinking (*hiy, are probably much older than the first, 
>r place of darkness ; the fourth, or place of howling; 
u' the phices of burning, parching, and pressing to- 
«j:ether, which st^md tenth, eleventh, and twelfth. 
These hint seem to me not older than the infliction of 
reguhir (hut originally very cruel) criminal punish- 
ments by civil rulers possessing organised authority. 
Th(» torture chambers of princes have very strongly 
influenced tliti conception of posthumous punishment, 
as may he neen hy comparing what remains of some of 
(hem- for example, of that in the free city of Nurem- 
l)erg — with u picture in which some painter of the 
fourteenth ciuitury gives form to the popular ideas 
r,(»uiHtruiug Purgatory and Hell. 

The bojouru of the winful soul in each of these places 
vi nuuitihment ib, as 1 have said, always terminable, but 
ii.^ liuy th ib expreijsed in language suited to astronomi- 
eal luiiyuitudcd. If, for example, a Brahman be slain, 
;i^ uuiUN us aic the j^letfl of dust which his blood 
ui;ike^ i»u ihe soil — that is to say, on the bumt-up soil 
v.i Uuliii M» many ai-6 the periods of a thousand years 
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the slayer must pass in Hell (Manu. xi, 208). The 
duration of puniabment is imagined by the Bad- 
dhists with even greater extravagance ; and indeed on 
ill these subjects they seem to have outdone the doc- 
trine of the Hindus. The fri^htftd Buddhist pictures 
of torments in hell are tolerably well known. They 
are mostly of Chinese origin, and probably exagge- 
rate (but do not more than exaggerate) the criminal 
justice administered from time immemorial in the great 
Hrganiied Chinese Empire and its dependent kingdoms, 
in which the highest importance seems always to have 
been attached to the deterrent effects of punishment. 
The series of Purgatories is, however, at last 
worked through, and the soul or portion of life 
emerges to begin a course of transmigration which 
may bring it again to humanity. I have already 
stated my opinion that the purgation of sLn or im- 
parity by transmigration, and its purgation by 
punishment in hell, did not originally belong to the 
same system of religious thought. But in these 
Hindu law-books they are blended together ; and 
the sinful spirit, released from imrgatorial pains, has 
still to pass through a succession of animal or vege- 
table forms before it is again clothed with a human 
body. It is hard not to smile at the grotesque 
particiJarity of detail with which such writers as 
Vishnu and Manu depict the transmigration of sonU. 
' Criminals in the highest degree enter the bodies 
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.>,.^ - • Mortal sinners enter 

r.skvts. Minor offendor> 

-^ Criminals in the fourth 

^ . .iquatic animals. Those 

- ".0 affecting loss of caste 

• -Moiis animals ' (Vislmu, 

., . -. statements are followed 

^/ *c' others, mentioning the 

* • O'.i particular sinners enter. 

., ■^' titness in some of them, 

,. ..-'icniry assertions or wild 

^-^ pk^rv^priated a broad passage 

. -• in holes. One who has 

..^ » -nr. (^ne who has stolen 

, o^^l. But what is to be said 

ito stealer of silk into a part- 

vit iuto a frog ; of the cattle- 

1 tuay venture at the same 

, '.». <vvms to us most difficult 

. V. v'iefs once a])peared simple 

xfH v*hserved thnt savnges look 

, .. *i* vMio creiiture into another 
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things and everything else, but to have considered 
the forms of animate being as separated firom one 
anoAer by a very 8%ht barrier. Some very interest- 
ing inferences have recently been drawn from this 
savage characteristic; and it has been pointed out 
how in those survivals of a very ancient world, fairy 
tales and myths, one creature is constantly changing 
into another, and slipping back into its original shape. 
The most popular child's book of our day is a story 
of metamorphosis ; but that story of Wonderland 
owes its popularity to its fisdthfiilly following the 
operations of a dream ; and one must here remark 
that much of the material of ancient superstition is 
literally such stuff as dreams are made of. 

But these Hindu law-books have wrought up the 
ancient belief into a moral and theological philosophy 
of the greatest precision and amplitude. Their special 
principle is that man's acts and experiences in one 
form of being determine the next. Whether he will 
in a future existence become a plant, a reptile, a bird, 
a woman, a Brahman, or a semi-divine sage, depends 
on himself He goes out of the world what his own 
deeds have made him ; and the impossibility of dis- 
sociating the past from the future is declared by these 
writers in language of much solemnity. If a man 
departs modified by volimtary sinfulness or involim- 
tary impurity, and if he has not expelled the taint 
by due penance, he will become one of the lowest 
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creHtures ; if be dies purer than he was bom, be may 
reach the highest stage of humanity or become india- 
tingiiishnble from divinity. The whole theory is 
saved from contempt by its power of satisfying moral 
cravings, and by the apparently complete explanation 
which it offers of the unequal balance of good and 
evil in this world. Tbe last King of Buniiah had 
been a monk before he ascended the throne, and he 
remained to his death an eminent Buddhist tbeolo^an. 
An Englishman was lecturing him on the military, 
scientific, and commercial superiority of the English 
to tbe Burmese, not without some intention of hinting 
that this pre-eminence was due to the purer faith of his 
countrymen. The king politely assented, but added, 
' There is no doubt that you must all have been very 
virtuous Buddhists in some former state of existence, 
With these explanations, some features of those 
writings which are at first sight very peq)lexiDg be^ 
COTue comparatively intelligible. Thus, they are cliiefly 
called law-books because they contain rw/c.'* of cundurt 
stated with the utmost precision. But what happens 
to aman if he disobeys the rule? This is the principal 
question to the modem jurist. What is the punish- 
ment, or, as the technical phrase is, the Sanction ? 
Understood in the modem sense, it is hardly noticed 
in the oldest of these books. It is in fact to be 
inflicted in another st«t^ of existence, and therefore, 
though it may be asserted, no directions can be given 
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about it. Thus the place which in a modem law- 
book is taken by tbe Sanction — that ie, by the various 
penal consequences of refusing to obey a law — is taken 
in these writings by Penances. You are to punieh 
yourself here, lest a worse thing happen to you else- 
where. These penances are set forth in the most un- 
compromising language and in apparent good faith.' 
In one place, the penitent is told to mutilate himself 
and to walk on in a particular direction till he drops 
dead. In another he is to throw himself three times 
into the fire, or to go into battle and expose himself 
as a target to the enemy. For one great crime he is 
to extend himself on a red-hot iron bed, or to enter a 
hollow iron image, and, having lighted a fire on both 
1, to burn himself to death. For the comparatively 
venial ofi^ence of drinking forbidden liquor a Brahman 
is to have boiling spirit poured down his throat. 
Other penances are extraordinary from the length and 
intricacy of the self-inflictions which they suppose. 
The old books hint a doubt here and tliere as to the effi- 
cacy of penance : what good can it do, they say, since 
the evil deed itself remains ; still, they add, the autho- 
ritative opinion is, that the penance should be per- 
formed. ' Man in this world,' writes Gautama (xis. 2), 
' is polluted by a vile action, such as sacrificing for 
K men unworthy to offer a sacrifice, eating forbidden 
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to the King, there is a change in the sacerdotal view 
of his relation to the law. In what appear to me to 
be the most ancient portions of these books, the King 
is only representerl as the auxiliary of the spLritual 
director. He is to complete and enforce penances. 
'If any persons,' says Apaatamha (ii. v. 10. 13), 
' transgress the order of their spiritual director, he shall 
take them before the King. The King shall consult 
his domestic priest, who should be learned in the law 
and in the art of governing. He shall order them to 
perform the proper penance, if they are Brahmans, 
and reduce them to rea^^on by forcible means, except 
corporal punishment and servitude, but men of other 
castes, the King, after examining their actions, may 
punish even by death.' In a later treatise (Vishnu, 
in, 2) the duties of a King are simimed up in two 
rules : he is to protect his people ; he is to keep the 
four castes, and the four orders of Student, House- 
holder, Hermit, and Ascetic, in the practice of their 
several duties ; or, in other words, he is to enforce the 
whole social and religious system as conceived by the 
sacerdotal lawyers. The further progress of change 
consists in the further exaltation of the personage who 
in the passage from Apaatamba is called the King's 
domestic priest. In the end, the law-books come 
to contemplate an ideal tribunal composed of the 
King, with learned Brahmans as assessors. The later 
writings clothe the King with right divine. He is 
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formed of eternal particles drawn from the substance 
of the gods. ' Though even a child, he must not be 
treated lightly, from an idea that he ia a mere mortal. 
No ; he is a powerful divinity who appears in human 
shape ' (Manu, vii. iv. 8). But he has lost in 
actual personal power. He can only act with the 
advice of his Brahman assessors. ' Just punishment 
cannot be inflicted by an ignorant and covetous King, 
who has no wise and virtuous assistants, whose un- 
derstanding has not been improved, and whose heart 
is addicted to sensuality. By a Ring, wholly pui-e, 
faithful to his promise, observant of the Scriptures, 
with good assistants and soimd imderstanding may 
punishment be justly inflicted ' (Manu, vii. xxx. 31). 
From this point the law set forth in these trea- 
tises becomes true civil law, enforced by penalties 
imposed in this world by the Court itself. The 
Brahmans themselves no doubt from first to last 
claim a considerable benefit of clergy. ' Corporal 
punishment,' it is written, ' must not be resorted to 
in the case of a Brahman ; he at most can have bis 
crime proclaimed, or be banielied, or be branded.' 
At the -same time the abstract doctrine of punish- 
ments or penal sanctions found in Manu (vii. 17 et 
>'eq.) might satisfy the English jurists who make the 
sanction the principal ingi-edient in a law, 8o uncom- 
promisingly is it declared. Jeremy Bentham could 
hardly complain of such hmguage as this ; ' Punish- 
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ment governs all mankind ; punishment alone pre- 
Berves them ; punishment wakes when tlieir guards 
are aaleep ; if the King punish not the guilty, the 
stronger would oppress the weaker, like the fish in 
the sea. The whole race of man is kept in order 
by punishment ; gods and demons, singers in heaven 
and cruel giants, hirds and serpents, are made capable 
by just correction of their several enjoyments' 
(Manu, he. cit). The full consequences of juridical 
doctrine like this do not, however, appear in such a 
law-book as the extant Manu, which, besides a great 
deal of civil law, contains a mass of sacerdotal rules, 
mostly, as it seems to me, in a state of dissolution and 
decay. A still later treatise, Narada,^ is almost 
wholly a simple law-book, and one of a verj' interest- 
ing kind. The ancient Brahinanical system has been 
toned down and tempered in all its parts by the good 
sense and equity of the school of lawyers from whom 
this hook proceeded. The portions of it wliich deal 
with Evidence appear to me especially remarkable, not 
only for the legal doctrine, which (though the writer 
believes in Ordeals) is on the whole extremely mo- 
dem, but for the elevation of moral tone displayed 
in its language on the subject of true and false wit- 
ness, which should be set off against the unveracity 
attributed to the modern Hindu. ' No i-elatives, no 



* The ' Institatee of Narada ' Itave been translated into ^*I^glln^^ 
by Br. Julina Jdly. London : Triibner & Co., 1871. 
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friends, no trea> ires, be tbey ever so great, are able 
to bold bim back wbo is about to dive into the tre- 
mendous darkness of Hell. Thy ancestors are in 
suspense when thou art come to ^ve evidence, and 
ponder in their mind, " Wilt thou deliver us from 
Hell or precipitate us into it? " Truth is the soul 
of man ; everything depends uix)D truth. Strive to 
acquire a better self by speaking the tnith. Thy 
whole lifetime, from the night in whicb thou wert bom 
up to the night in which thou wilt die, has been spent 
in vain if thou givest false evidence. There is no 
higher virtue than veracity ; nor is there a greater 
crime than falsehood. One must sjieak the truth, 
therefore, especially when asked to bear testimony ' 
(Narada, pp. 42, 43, Jolly). The somewhat analo- 
gous passage in Manu (viii. 112) is defaced by the 
often reprobated qualification, ' In case of a promise 
made for the preservation of a Brahman, it is no deadly 
sin to take a light oath.' 

The difficulties under which the student of the so- 
called Sacred Laws of the Hindus has so long laboured 
have been almost entirely caused by the transitional 
character of the book which wa^ first introduced to 
European scholarship as the original source of Hindu 
Law. if the sample of this branch of Hindu litera- 
ture first translated into a Western language had been 
Narada, it would have been regarded as a law-book of 
a familiar type, and the traces of sacerdotal influence 
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which are to be found in it would probably have been 
neglected. If, on the otlier hand, the book first made 
accessible had been Gautama, or Baudhaytma, or 
Apastaniba, it would probably have been set down at 
once as a manual of practical religious conduct, the 
\Yhole Duty of a Hindu ; the law contained in it 
would probably have been considered adventitious 
or accidental. But Manu, which Sir William Jones 
made famous in Europe, ueither falls wholly under the 
one description nor wholly under the other. And bo 
long as it stood by itself there was the greatest diffi- 
culty in determining its place in the general history 
of law. A good many years ago ('Ancient Law," 
pp. 17, 18, 19), I showed the hesitation I felt in 
making use of it for archieological purposes ; but 
I can now see that I underrated the sacerdotal ele- 
ment in the structure of Manu, The whole of the 
literature to which it belongs sprang, it would now 
appear, from a double origin ; in part from some 
body of usage, not now easy to determine {though 
the recent investigation of local bodies of Indian 
custom has thrown some light upon it), but chiefly 
from the Hindu scriptural literature. The last exer- 
cised by far the most important influence. Its crea- 
tors, far back iu antiquity, did not start with auy idea 
of making or stating law. Beginning with religious 
hymnology, devotional exercises, religious ritual, and 
theological speculation, some of their schools were 
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brought to Conduct, and to stating in detail what a 
devout man should do, what would happen to him if 
he did it not, and by what acts, if he lapsed, he could 
restore himself to uprightness. Gradually there arose 
in these scliools the conviction that, for the purpose 
of regulating Conduct by uniform rules, it was a 
simpler course to act upon the rulers of men than on 
men themselves, and thug the King was called in to 
help the Brahman and to be consecrated by him. 
The beginning of this alliance with the King was the 
beginning of true civil law. 

Nothing which thus happened seems to me to be 
very unlike what would have happened in the legal 
history of Western Europe, if the Canonists had 
gained a complete ascendency over Common Lawyers 
and Civilians. The system which they would have 
established might be expected to give great import- 
ance to the purgation of crime by penances. This in 
fact occurred ; the preference of the ecclesiastical sys- 
tern with its penances over the secular system with 
its cruel punishments, had much to do, as may be 
seen from the legendary stories, with tlie popularity 
of St. Thomas (Becket). Then it would be probable 
that, in the case of graver sin, the ecclesiastical law- 
yer would invoke the aid of the secular ruler to securu 
the proper expiation ; and this again occurred in the 
form of entrusting the severer punishments to th^j 
secular arm. Finally, if the sole advisers and iiistru- 
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ments of tlie European King in the administration of 
civil and criminal justice had been ecclesiastics, they 
would have been driven in the long run to construct 
a system of civil and criminal law with proper sanc- 
tions enforced by the Courts. But the system would 
have been deeply tinged in all its parts with ecclesias- 
tical ideas, and though it would possibly have bor- 
rowed some or many of its rules from older usage, it 
would have t>een very hard to detect their sources 
and their precise original form. 

Here we have one of the chief drawbacks on the 
liistorical usefulness of the sacred Hindu laws. In the 
course of their growth they have probably absorbed 
much customary law from without ; but even in the 
earliest of them it probably has been changed iu 
transmission, while in the latest it may have been 
borrowed from several different bodies of usage, 
irreconcilable in the principles from which they start. 
On the whole, the most valuable portions of the lite- 
rature are those which throw light on the derivation 
of certain branches of law from a set of entirely reli- 
gious behefs. One example of this derivation will 
be discussed in the next chapter. 

I said that this ancient literature threw less light 
on the beginning of law than on the beginning of 
lawyers. But it is of course to be understood that 
the men who conceived and framed it were much 
more than lawyers. AD the world knows that they 
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study of these bookB is, that a more awful tyranny 
never existed than this which proceeded from the 
union of physical, intellectual, and spiritual ascend- 
ency. At the same time it would be altogether a 
mistake to regard the class whose ideas are reflected 
in the literature as a self-indulgent ecclesiastical 
:iristocracy. It is not easy, I must admit, to describe 
iidequately the intensity of the professional pride 
which shows itself in all parts of their writings. 
Everybody is to minister to them ; everybody is to 
give way to them ; the respectful salutations with 
which they are to be addressed arc set forth with 
the utmost minuteness. They are to be free of the 
criminal law which they themselves prescribe. ' A 
Brahman,' writes Gautama, ' must not be subjected 
to corporal punishment, he must not be imprisoned, 
he must not be 6ned, he must not be exiled, he musti 
not be reviled or excluded (from society).' Their 
aiTogance perhaps reaches the highest point in a 
passage of the law-book of Vishnu, where it is written 
that 'the Gods are invisible deities; the Brahmans an 
visible deities. The Brahmans sustain the world. Il 
is by favour of the Brahmans that the Gods reside 
ui Heaven.' Yet the life which they chalk out for 
themselves is certainly not a luxurious and scarcely 
u happy life. It is a hfe passed from first to last 
imder the shadow of terrible possibilities. The Brali- 
man in youth is to beg for his teacher ; in maturity, 
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as A married householder, he is hedged round with 
countless duties, of which the involuntary breach may 
consign him in another world to millions of years of 
degradation or pain ; in old age, he is to become an 
ascetic or a hermit. It is possibly to this combina- 
tion of self-assertion with self-denial and self-abase- 
ment that the wonderfully stubborn vitality of the 
main Brahmanical ideas may be attributed. As I 
have shown, the sacerdotal legal system, as a system, 
owes probably much of its present authority to its 
adoption by the Anglo-Indian Courts of Justice as 
the common law of India ; but some of the points of 
belief which underlie it, as they do the whole Brah- 
manical literature, make the most durable part of the 
mental stock of every Hindu, Some of these ideas 
are not wanting either in religious or in moral eleva- 
tion ; but on the whole the evil has prevailed over 
the good. We can find in this most ancient litera- 
ture the germs of uiany superstitions still exercising 
pernicious effect — of the caste prejudice which forces 
the wounded Sepoy to die of fever rather than take 
water from his low-caate fellow-soldier or his Eng- 
lish officer ; of that terror of pollution which, twenty- 
five years since, led to the frightful mutiny of the 
mercenary troops ; of that rejection of meat and drink 
which still limits the food supply of an over-populated 
country, and contributes to its periodical famines. 
But in close contact with this frame of mind there 
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is nowadays an ever-growing body of thought 
stirring with the leaven of Western knowledge and 
Western scientific method ; and the juxtaposition 
of the two makes the government of India by the 
English an undertaking without a parallel in its 
novelty and dijficulty, and in the amount of caution, 
insight, and self-command demanded fix)m its admi- 
nistrators. 
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NOTES AND ILLUSTRATIONS 



WEBm^PICTURES. 

Buddhist wheel-pictures are, as I liave said, com- 
moner than tlioRe of the Hindus, and have been fre- 
quently figured. Mr. Grant Duff's kindness has, 
however, supplied me from Madras with two Hindu 
nieturea of the class, less perfect in outline than the 
HiKldhist wheel -pictures, but manifestly following the 
name model. 

I am indebted to Professor Cowell for the follow- 
ing curious legendary account of the origin of the 
Tiuddhist pictures : — 

'In the twenty-first atory of the Northern Bad- 
dhist collectioii of legends called the " Divyavaddna," 
there is an account how Buddha's disciple, Maud- 
galvilyttnu, used occasionally to viait heaven and hell, 
and when he returned to earth he would describe the 
different sights which he had seen. 

' Buddha said to Ananda, " Maudgalydyana will 
not always l>e present, nor one like Maudgalydyaua ; 
therefore a wheel must be made with five aivision.s 
and placed in the chamber of the gate." The mendi- 
cants heard that Buddha had given this order, but they 
did not know what sort of ii wheel was to hn made. 
Bnddha 8«d, " Five paths are to be made — those in 
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tTie Kells, aDinials. pretas,^ gods and men. Of these 
the hells arc to be made lowest; then the aniraaU and 
pretas ; and above, the gods and men — i.e. the tour 
continents, viz., Pui^avideha, Aparagodaniya. Utta- 
rakiiru, and Jambiidvipii. In the centre are to be 
made desire, hatred and r^tiipid indifference:^ desire 
in the form of a dove, hatred in tliat of a anake, 
stupid indifl'erence in that ol' a hog. And images of 
Buddha are to be made pointing out the circle of 
Nirvdna. Beings are to be represented as being 
bom in a supernatural way. as by the machinery of 
a water-wheel, fill ling Irom one 8tat« and being pro- 
duced in another. All round is to be represented 
the twelve-fold circle of causation * in the regular 
and in the reverse order. Everything is to be re- 
presented as devoured by Transitoriness, and the two 
gdthAs are to be written there, — 

* Begin, come oat, be ztiaJous in the doctiinti of BudUhu, 
Shake off the army of iJeath ax an elephant a hut of reeds. 
He who Khali walk unfaltering in the Doctrine and Diadpliiie,* 
Leaving behind birth and munda.n» existence, shall make an end 

' The mendicants carried out Buddha's words, and 
made the wheel with five divisions The Brahmans 
nnd householdere came and asked, " Sir, what is this 
engraved here ? " They reply, '' Sirs, even we do 
not know." Buddha said. "' Let a certain mendicant 
Ito appointed to stand in the chamber of the gate, who 
shall show it to all the Brahmans and householders 
who come from time to time." ' 

' GhoBts or gobiina who anffer from perpetual hunger. 

* The well-known three ' feulta ' of Hindu philosophy. 
» See Colebrooke'fl Emai/t (ed, 2), vol. i. pp. 453-465. 

* Dharma and Yinaya. 
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CHAPTER III. 



ANCESTOR- W0B8HIP. 



1 aAVE said that the rulefi of life contained in the 
uiotit ancient of the aacred law-books of the ilindua 
are strongly affected by two systems of religious be- 
lief which were probably at one time independent of 
one another. Although welded together by the Hindu 
sacerdotal lawyers, the purgation of sin by post- 
humous punishment in a series of hells, and the pur- 
gation of sin by transmigration from body to body, are 
distinct solutions of the same problem. The breach 
of the rules set forth in the law-Ixwks afflicts the law- 
breaker with a special taint, which, tudess he be 
cleansed from it by proper penances in his lifetime, 
will cling to hia spirit after death, and can only then 
be purged away by far severer expiations. Two 
separate views of the life after death would appear to 
have contributed the theory of successive speciid Pur- 
gatories, and the theory of Transmigration, to the 
maturer Hindu system which has joined them to- 
gether. But besides the traces of this two-fold 
religious speculation, there is plain evidence of yet a 
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third, and perhaps a still older religion, standing 
quite by itself, in these treatises. This is the Worship 
of Ancestors, which has shaped the entire Hindu law 
nf Inheritance. The connection between Ancestor- 
AVorship and Inheritance is not, however, peculiar to 
the Hindus, The most ancient law of a considerable 
number of the communities which have contributed 
most to civilisation shows ua the performance of some 
part of this worship as a duty incumbent on expectant 
heirs and as the condition of their succession. This 
rude and primitive belief has thus very strongly 
influenced the branch of jurisprudence which, as link- 
ing the generations each to each, is of the greatest 
importance to all advancing societies. 

Ancestor- worship is not here to be understood in 
the sense in which the espreasion has usually been 
taken by scholars. It is not the cult of some long- 
descended and generally febulous ancestor, of some 
Hero, the name-giving progenitor of a Race, a Na- 
tion, a Tribe, a House or a Family ; an Ion, a Romu- 
lus, or an Eumolpus. Nor, again, can it be visibly 
connected with the superstitious reverence of savages 
for their Totem, even though it symbolise to them 
the living creature from which they conceive them- 
selves to have sprung. In the case before us the 
ancestors, sought to be propitiated by sacrifices and 
prayers, are ancestors actually remembered, or, at 
all events, capable of Ijeing remembered by the 
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worshipper. Proxiiiuty in time is essential to tlie wor- 
ship of which I am speaking. There are signs that, 
according to the early ideas of many communities— 
communities, for example, so far removed from one 
another as the Hindus and the Irish — a man living as 
a member of a Joint Household or Family could at 
moat expect to see at some time during life three 
generations above him and three generations below 
Mm. In accordance with this expectation, the ancee- 
tors worshipped are thr^e : the father first, then the 
grandfather, and then the great-grandfather. The 
reverence paid to remoter ancestors, not personall}' 
remembered, may be believed to be a later off-growtli ^ 
of these ideas. Their original character, and the nature 
of the feelings associated with them, may be gathered 
from the account of its own ancei^tor-worship which 
Canon Callaway (npud Tylor, ' Primitive Culture,' 
ii. 106) attributes to a group of South African tribes. 
'Although they worship the many Amatongo (ances- 
tral spirits) of their tribe, making a great fence 
around them for protection, yet their father is beforn 
all others when they worship the Amatongo. Their 
father is a great treasure to them even when lie is 
dead ; and those who have grown up, knew him 

thoroughly, his gentleness and his bravery 

Black people do not worship all Amatongo indiffer- 
ently — that is, all the dead of their tribe. Speaking 
generally, the head of each house is worship[>ed by 
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the children of that house, for they do not know the 
ancients who are dead. But their father, whom they 
knew, is the head by whom they begin and end in 

their prayer, for they knew him best We do 

not know, they say, why he should regard others 
besides us : he will regard us only.' 

* Manes-worship,' says Mr. Tylor (* Primitive 
Culture,' ii. 108), * is one of the great branches of the 
religion of mankind. Its principles are not difficult to 
understand, for they plainly keep up the social relations 
of the living world. The dead ancestor, now passed 
( into a deity, goes on protecting his family and receiving 
from them suit and service as of old. The dead chief 
still watches over his own tribe, still holds his autho- 
rity, by helping friends and harming enemies, still 
rewards the right and sharply punishes the wrong.' 

Ancestor- worship, the worship of father, grand- 
father, and great-grandfather, has among the Hindus 
a most elaborate liturgy and ritual, of which the out- 
lines are given in the law-books, and with special ftJ- 

r 

ness in the Book of Vishnu, In the eye of the ancient 
Hindu sacerdotal lawyer, the whole law of Inheritance 
is dependent on its accurate observance. What is 
more remarkable is that the same close interdepend- 
ence of ritual and inheritance exists in the eye of 
the modem Anglo-Indian Judge, who, after long ages, 
strives to interpret the old books and to apply ^heir 
doctrine to the case before him. There are few more 



56 



ANCESTOR-WOKSHIP. 



ciiriouB meetings of the Past and Present than when 
an Engliah Judge, in the High Court (let us B&y) of 
Calcutta, carefully weighs the exact amount of 
Spiritual Benefit derived by a deceased Hindu from 
the sacrifices of a descendant or collateral, and the 
exact degree of Ijlessing reflected on the kinsman 
who has ofl'ered the sacred water and the sacred cake. 
All the main juridical conceptions of the Roman law 
of Succession are to be found in the Hindu law, but 
the terras expressing them [suus kcercs, agnate, cog- 
nate, actio de familid erdscundA, and so fortli) mostly 
translate into phrases taking their meaning from the 
liturgy and sacrificial order of Hindu Ancestor- 
worship. 

It must be added, for the full understanding of 
the subject, that the Hindu worship of ancestors does 
not merely affect the Hindu law of Inheritance. It 
influences the everyday life of that vast majority of 
the people of India who call themselves in some sense 
Hindus, and indeed in the eyes of most of them 
their household divinities are of more imjwrtance than 
the whole Hindu pantheon. ' It is a common saying 
among us,' says the author of an instructive treatise 
on the ' Law of Inheritance' (Professor Rajkumar 
Sarvadhikari) ' that a man may be pardoned for 
neglecting all his social duties, but he ie for ever 
cursed if he fails to perform the fimeral obsequies of 
his parents, and to prewcnt them with the oH'fringB 
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due to them.' Ancestors, as divine beings to be wor- 
shipped, are referred to in the Vedas, and stand 
rather obscurely, under the name of Pitris, in the 
b^kground among the Hindu gods j but every day^ 
in the dwelling of a Hindu the shradda is offered to 
father, grandfather, and great-grandfather ; and the 
offering is made with special observances on particu- 
lar days and on particular occasions. The most 
solemn oblation of all is made at a funeral, and the 
rules for it are already set forth in minute detail by 
the oldest of our authorities (Gautama, xv. i. 30). 
The first-fruits of the earth, the first portions at all 
meals, all airapxal and primitice^ are the special share 
of these ancestral gods ; the special blessing whicli 
they confer is length of days and the unbroken con- 
tinuity of the family. M. Fustel de Coulangos was 
the first modem writer to bring into full light, in liis 
brilliant book ' La Cite Antique,' the hitherto little 
observed importance of the private or family worship 
of the Greeks and Romans. Almost all attention 
had been concentrated on the greater Gods of these 
societies. In their honour, temples were raised, oxen 
were led to the altar, processions moved along the 
streets, religious confraternities were foSned. These 
were Grods of Nations or Tribes, Gods bom of primi- 
tive observation of Nature and primitive reverence 
for her, Gods sprung from wide-spreading emotional 

^ Saryadhikaxi, Uiiidu Law qf iTiheriUmoe^ pp. 83 et 9eq. 
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movements, like Dionysus and Cybele. But they 
lived far away in their own Olymp^, and the real 
effective worship of the Roman was to the Lares and 
Penates. Their clay or metal images stood in tke 
lararium or penetralia, in the innermost recesses of 
the house, and represented forefathers who in the 
earliest days had actually been buried in it before 
the hearth. At tMfeir head was the eldest of tliem, 
* the Lar Familiaris. This private worship, like the 
public worflhip of the greater Gods, had its ritual, irs 
liturgy, and its priesthood within the circle of the 
family ; and the intimacy with which it mixed itself 
with aU family relations is the staple of the striking 
argument wliicli 'fills ' La Cite Antique.' 

Ancestor-worship is still the practical religion of 
much the liirgest part of the human race. We who 
belong to Wcsstern civilisation are but dimly con- 
scious of this, mainly on account of the Hebrew 
element in the faith of Western societies. Sacrifice to 
jmcestors was certainly not unknown to the Hebrews 
(»ither as a foreign practice or as a prohibited idola- 
try. ' They joined themselves unto Baid-Peor,' it is 
written in Psalm cvi. 28, ' and ate the .saLrijLc^ of the 
ihad' And again in Deuteronomy xxvi. 14 : * Thou 
shdt say before the Lord thy God ... I have 
bi\)ught away the hallowed things out of juy hou^e 
. , , I have not transgressed thy commandmeni.s, 
neither have I forgotten them ... I have not eateu 



AXCliSTOH-WOKSUir. 



59 



thereof in my mouming ; nor have I taken away 
ought thereof for any unclean use ; nm- given ought 
thereof to the duad.' But it has been generally 
allowed that the Hebrew ScriptureB contain few 
allusions to this wide-spread practice ;' and any con- 
tact with it which may be found in Christianity or 
Mahommedanism is due to accidental causes. A 
wild Turkoman, though he passes as a fanatical 
Malionimedan, may occasionally worship ^t his an- 
cestor's grave, as did his forefathers in the extreme 
East, and here an<i there a locally reverenced Christian 
saint may have succeeded to the supposed miraculous 
power of a local heathen divinity who, in his origin, 
may have been a deified ancestor. But all sects of ■ 
Hindus, and all the midtitudes affected by Hinduism, 
wor8hi[) their ancestors. The ancient religion lately 

' The Fifth Commandmeat, which promisee lenglih of days ea 
the bleesing earued by honoui'ing father and mother during their 
lifetime, may be compared with the very ancient Chinese litur- 
l^ral odes in which the long duration of the family is deaoribed as 
the special rewnrd fur honouring dead parents with sacrifice. See 
the fine Ohinrae hymn, taken from the ritual of Ancestor- worship, 
and translated by Dr. Lcgge (Shih-King, Sacred Hooka of the East, 
vol. iii. pp. 348, 349). ' With happy auBpicea and pmifioations 
thou bringest the ofierings and dost present them, in spring. 
Hummer, autumn, and winter, to the dukes and former kings. 
And they say, " We give to thee, we give to thee myriads of years, 
duration unlimited. The spirits come and confer on thee many 
blessings. . . . Like the moon advancing to the full. Like the 
sun ascending the heavens. Like the everlasting southern hills. 
Never waning, never lolling. Like the loxurianoe of the fir ukd 
the oypraes. May such be thy a: 
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the music that he may soothe us with the realisation 
of our thoughts . . . From of old, before our time, 
the former men set us the example how to be mild 
and reverent from morning to night, and to be 
reverent in dischargmg the service.' 

For the most recent evidence I refer to a paper 
published in 1882, and manifestly based on mission- 
ary information.^ 

' Great (in China) are the expenses entailed by the 
dead on the living. In no land \can the loss of a kins- 
man be more severely felt. The body must be dressed 
ill fine new clothes, and another good suit must be 
burnt. A handsome coffin is essential, and the priests 
must be largely paid for funeral services at the house 
of the deceased, and again for their services in ascer- 
taining the lucky day for burial. . . . From the tenth >/ 
to the seventeenth day after death, the priests, whether 
Taoist or Buddhist, hold service in the house to pro- 
tect the living from the inroads of hosts of spirits 
wlio are supposed to crowd m, in the wake of their 
new friend. . . . Many families are permanently im- 
poverished by the drain to which they are subjected, 
and whicli is likely to recur again and again. To omit 
them would be to incur the anger of the spiteful dead, 
who are now in a position to avenge themselves on 
tlic living by inflicting all manner of sickness and 

* ' Nin^qpo Bud the Buddhist Temples/ by Oonstanoe Gordon 
Cumming (Century^ September 1882). 
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suffering. . . . The priest^ pretend tx) have had reve- 
lations from the spirit- world, showing the unfortunate 
dead to be tortured in Purgatory, and that he can 
only be extricated by a fresh course of costly services 
in the house. The price to be paid is fixed at the 
highest sum they think it possible to extract. It ends 
in the family raising every possible coin, and even 
selling their jewels, to procure the necessary sum.' 

Finally, I will repeat Mr. Tylor's reflections on the 
whole of this marvellous system of belief and practice 
(' Primitive Culture/ ii. 108) : 'Interesting problems 
are opened out to the Western mind by the spectacle 
of a great people wlio for thousands of years have 
been seeking the living among the dead. Nowhere 
is the connection between parental authority and 
conservatism more graphically shown. The worship 
of ancestors, begun during their life, is not interrupted 
but intensified when death makes them deities. ^ The 
Chinese, prostrate bodily and mentiilly before the 
memorial tablets which contain the souls of his ances- 
tors, little thinks that he is all the while proving to 
mankind how vast a power unlimited filial obedience, 
prohibiting change from ancestral institutions, may 
exert in stopping the advance of civilisation^ The 
thought of the souls of the dead as sharing the glory 
and hai)piness of their descendants is one which 
widely pervades the world ; but most such ideas 
would seem vague and weak to the Chinese, who will 
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trj hard for honours in his competitive examination 
with the special motive of glorifying his dead ancestors, 
and whose titles of rank will raise his deceased father 
uni grandfather a grade above him, as though witli 
us Zachary Macaulay or Copley the painter should 
have viscoimts' coronets officially placed on tlieir 
tombstones. As so often happens, what is jest to 
one people is sober sense to another. There are 300 
millions of Chinese who would hardly see a joke in 
Charles Lamb, reviling the stupid age that would not 
read him, and declaring that he would write for an- 
riquity.' J. 

The relations of Ancestor- worship to other reli- 
£rions held in honour by those who practise it appear 
to have varied much from community to community, 
and from time to time Tvdthin the same community 
In China it seems to have more than held its ground 
aofainst the other more famous faiths. Confucianism 
is deeply implicated with it, and the creeds of Buddhe 
•md of Lao-Tze have assimilated it, and their priest' 
mdifFerently perform its ceremonies. Sir Alfred 
Lyall has amusingly described the liberties which the 
Chinese Government takes with war-gods and river- 
iTods, promoting and deposing them by acts of State ; 
^>ut it may be doubted whether it would venture oir 
anv serious interference with the service of tlie dead. 
.\mong the Hindus, the ancestral deities are but 
?iimly seen amid the Vedic gods, but the later 
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of fees or dues to the College of Pontiffs. There are 
signs, too, that the household gods were losing their 
divinity. The Lares became hardly distinguishable 
from the Larvae — a word of the same origin, which is 
said to have at first meant spirits not laid to rest with 
the proper rites *-^and indeed from the Lemures, mere 
goblins who haunted tombs. The ^ Lars and Lemurs,' 
who moaned * with midnight plaint ' at the Nativity^ 
are thus not improperly coupled together in Milton's 

^ The ancestor-worshipping peoples ap|>ear to have agreed in 
thinking that the gravest consequences depended on properly dis- 
posing of the bodies of the dead. But there was no such agree- 
ment as to what was the proper mode of disposal. There is a 
startling contrast between the last prayer of Ajax to Zeus that he 
, be at least buried, so that dogs and birds eat not his body, and the 
prayer of the devout Zoroastrian that he be not buried, and that dogs 
and birds do eat his remains. Compare Sophocles, Ajax^ 826, et seq. 
* with the Zend Avesta, iiL 4, 30 {Sacred Books of ike JSaaty vol. iv.) : 

, * " Maker of the material universe, Thou Holy One, if a man shall 

bury a corpse in the earth and if he shall not disinter it within the 

' second year, what is the penalty for it t What is the atonement 

for it 1 '' Ahura Mazda answered, '' For that deed there is nothing 
can pay, nothing can atone ; nothing can cleanse from it ; it is a 
trespass for which there is no atonement for ever and ever.*' ' And 
again, at vi. 4, 44 : ' *' Maker of the material world. Thou Holy 
One, whither shall we bring, where shall we lay, the bodies of the 
dead ? " Ahura Mazda answered, ''On the highest summits, where 
- they know there are always corpse-eating dogs and corpse-eating 
birds, O holy Zarathrusta." ' We can sympathise with the Greek 
feeling, though not in its full strength ; but it would be hardly 
credible that a vigorous and comparatively civilised nation once 
followed the Zoroastrian usage, were it not for the stubboiii survival 
of it among the Parsees, whose ' Towers of Silence ' are among the 
first objects which strike the eye of the traveller on landing in 
Western India. 

F 
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verse. But though this most ancient religion died, its 
effects on civil law remained, and indeed still survive. 
One curious relic of it may be found in the Codes of 
the Christian Emperors. There is a classification of 
* Things ' whicli divides them into their Idnds, and 
then subdivides ^ things which are not the property 
of anybody ' into Res Sacne, Res Sanctie, and Res 
ReligiosiD. Res Sacra? are things consecrated to the 
greater gods ; Res Religiosae are expressly defined as 
things dedicated to the spirits of the dead, the Manes ; 
and some part of the Roman rules relating to this 
last class of things still affects our law of church- 
yards. But, further than this, there can be no doubt 
that our law of Inheritance is still partially shaped 
by the old worship of the Manes, though the exact 
degree in which it has been influenced is not now 
ascertainable. Almost all the English law on the 
subject of the descent of Personalty, a great deal of \ 

Continental law on the same subject, and some part 
of our law of Realty, has for its foundation the 118th 
Novel, or Novella Constitutio, of Justinian. This 
Novel is the last revision of the older Roman law of 
Succession after death, which was formed by the fusion 
of the rules of inheritance contained in the venerable 
Twelve Tables with the Equity of the Praetor's Edict ; 
two streams of law profoundly influenced at their 
source, as no reader of M. Fustel de Coulanges caa 
doubt, by the worship of ancestors. 

Modem investigators who have made it their 
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special business to search for the earliest forms of 
mental conceptions among the present ideas of savages 
have based a theory of the origin of ancestor- worship 
upon the phenomena of sleep and unconsciousness 
as they present themselves to men not yet escaped, 
or barely escaped, from savagery. ' The idol,' writes 
Sir John Lubbock, * usually assumes the human form, 
and idolatry is closely connected with that form of 
religion which consists in the worship of ancestors. 
We have already seen how imperfectly civilised man 
realises the conception of death, and we cannot wonder 
that death and sleep should long have been connected 
together in the human mind. The savage, however, 
knows well that in sleep the spirit lives, even though 
the body appear to be dead. Morning after morning 
he wakes himself and sees others rise from sleep. 
Naturally, therefore, he endeavours to rouse the dead. 
Xor can we wonder at the very general custom of 
providing food and other necessaries for the use of 
the dead. Among races leading a settled and quiet 
life this habit would tend to continue longer and 
longer. Prayers to the dead would reasonably follow 
from such customs, for even without attributing a 
greater power to the dead than to the living, they 
might yet, from their different sphere and nature, 
exercise a considerable power, whether for good or 
eviL But it is impossible to distinguish a request to 
an invisible being from prayer, or a powerftd spirit 

f2 
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from a demi-god ' ( ' Origin of Civilisation and 
Primitive Condition of Man/ 4th ed. 1882). In har- 
mony with this theory, the various societies of man- 
kind, in their relation to belief in a spirit worid, have 
been thus classed by Mr. Herbert Spencer Q Priuciples 
of Sociology,' p. 322) : ^ Taking the aggregate of the 
human peoples, tribes, societies, nations, we find that 
nearly all of them have a belief, vague or wavering, 
or settled and distinct, in a reviving other-self of the 
dead man. ' Within this class of peoples, almost co- 
extensive with the whole, we find a class, not quite so 
large, by the members of which the other self of the 
dead man, definitely believed in, is supposed to exist 
for a considerable period after death. Nearly as 
numerous is the class of peoples included in this who 
show us ghost propitiation, not only at the funeral but 
for a subsequent interval. Then comes the narrower 
class included in tlie last, the more settled and ad- 
vanced peoples who, along with the •leveloped belief in 
a ghost that permanently exists, show us a persistent 
ancestor- worship. Again, somewhat further restricted, 
though by no means small, we have a class of peoples 
whose worship of distinguished ancestors begins to 
subordinate that of undistinguished. And eventually 
the subordination, growing decided, becomes most 
marked when the ancestors were leaders of con- 
quering races.' 

The theory, fiilly developed, appears to be that the 



0&Alt.xtt. AJfCESIOB-WOBSHIP. 69 

dead are believed by savage men to live the life which 
they themselves live in dreams, a life very like that 
of their wakiDg hours and yet unlike it. It is thought 
that in death, as in the visions of the night, the spirit 
meets its everyday companions and kinsmen, but that 
it meets, besides, others who have disappeared from 
the living world, and especially those whom it loved, 
feared, or hated. They eat, drink, and speak as of old ; 
the only difference between their world and that of life 
is perhaps that they melt iDto other forms with an ease 
and rapidity which are new, but which have ceased 
to surprise. In this region, the visitant most fre- 
quently meets the dead whose life had most contact 
with hi8 owB, and speciaUy the Fatiier armed witii 
his Paternal Power. This is the figure which, when 
sleep leaves him, he best remembers. In such a 
state of belief and feeling, the first impulse of the 
kinsmen whose chief is seen to have finally departed 
for the spirit- world, is to provide him with food and 
drink, perhaps with arms, ornaments, and attendants, 
for his new home, which is to be so like his old one. 
In these impulses the bloody funeral rites, which are 
still described in the Homeric poems, are supposed to 
have had their origin, and another survival is the 
sacrifice of the Hindu to his ancestors with the 
* water and the cake*.' I myself certainly think that 
the theory has been made to account for more than 
it will really explain by some of the eminent writers 
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who have adopted it ; but there is some interesting 
evidence that, so far as the early Hindus are con- 
cerned, it goes far to show the origin of their an- 
cestor-worship. There is manifest perplexity in the 
minds of the sacerdotal law-writers at the contra- 
dictions between the various religious doctrines 
underlying the law. How is the doctrine of benefit 
to ancestors by ritual and sacrifice to be reconciled 
with the theory of transmigration and of the purgation 
of sin by punishment after death ? Nothing seems 
clearer to them than the principle that, as a man has 
made himself by his acts, so he leaves this life for 
the next, pure or impure, sinful or sinless. He 
dies when that result is entailed by the result of his 
acts in some past state ; he goes itito the next state 
according to the result of his acts here. These 
principles are laid down in solemn and sometimes 
eloquent language. ' Single is each man boni ; 
single he dies ; single he receives the reward of his 
good, and single the punishment of his evil deeds. 
When he leaves his corpse like a log or a heap of 
clay upon the ground, his kindred retire with averted 
faces ; but his virtue accompanies his soul. Con- 
tinually, therefore, by degrees let him collect virtue, 
for the sake of securing an inseparable companion ; 
since, with virtue for his guide, he will traverse a 
gloom, how hard to be traversed!' (Manu, iv. 240). 
'What thou hast to do to-morrow, do it to-day. 
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What thou haat to do in the afternoon, do it in the 
forenoon, for death may come at any moment.',' 
' When a man's mind is fixed upon his field, or hia 
traffic, or hb house, or while hia thoughts are en- 
grossed by some beloved object, death suddenly can'ies 
him away as his prey, as a she-wolf catches a- lamb. 
Time is no one's friend, and no one's enemy. When 
the effect of his acts in a former existence, by which 
his present existence is caused, has expired, Time 
snatches him away forcibly. He wUl not die before I 
hb time has come, even though he has been pierced I 
by a thousand shafts ; he will not live after his time \ 
is out, though he has only been touched by a blade 
of krfsa grass' (Vishnu, xx. 44). If this be so, it 
is a rigorous logical conclusion that nothing which 
the living 'can do will help the dead. But the writer 
1 am quoting finds a solution in what seems to 
us the' most mmatural of principles — that relatives 
of the dead ought not to mourn for hijn, but never- 
theless should offer the sacrifices. ' As both a man's 
good and bad actions will follow him after death like 
associates, what does it matter to him whether his 
relatives mourn over him or not ? But, m long as 
his relatives remjun impure, the departed spirit finds 
no rest, imd returns to visit his relatives, whose duty 
it is to offer up to him the funeral bull of rice and 
the water libation. Till the Sapindifcarana has 
been performed, the dead man remains a disembodied 
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spirit, and suffers both hunger and thirst. Give 
rice and a jai* with water to the man who has passed 
into the abode of disembodied spirits. . . . Perform 
therefore the Shradda iJways, abandoning bootless 
grief (Vishnu, xx. 31-36). It is impossible to 
Htate the ancient superstitions belief more nakedly ; 
if the ghost be not supplied by his mojirning kinsmen 
with food he will ' walk ; ' but the law-writer before 
us evidently finds the doctrine unaccountable, and 
maintains it because there is authority for it. It is 
ut the same time to be observed that the problem is 
solved in a different way by the latest Hindu law, 
which declares that the effect of sacrificing to a dead 
ancestor is to deliver him from one special purgatory, 
the * Hell called Put.' The doctrine of direct post- 
humous punishment has to this extent absorbed the 
opinion that the perturbed spirit revisits his ancient 
haunts. 

Then* is one peculiarity of ancestor-worship 
whioh ivcont speculations on primitive human insti- 
tutions invest with a great deal of interest. The 
muvsiors wt)rshipi)ed appear to have been at first 
always nuile anin^stors, ' Although,' says Sir John 
l.ublHvk. * descent amongst the lowest savages is 
tniiHHl in the leuiale line, I do not know of any 
iustauiv \\\ which female ancestors were worshipped.' 
KonuUo rtuoostors iu the direct line are now wor- 
HhipiHHl by the eivilisivl ('hinese, but the evidence 
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shows that the posthumous honours paid to women 
are of later origin than the worship of men. In the 
oldest of the Chinese sacrificial odes, plausibly dated 
at not much less than two thousand years before 
Christ, the ' accomplished ' and ' meritorious ' ances- 
tor celebrated is manifestly a man. The worship of 
female ancestor does not appear till a much later 
division of the hymns. * We have our high grana- 
ries/ runs the ode called the ' Fang Nien ' — ' We 
have our high granaries, with myriads and hun- 
dreds of thousands and millions of measures in 
them, for spirits and sweet spirits, to present to our 
forefathers, male and female ; ' and again, the sacrificer 
in another hymn is made to say, ' great and august 
father, oomfort me, your filial son. ... I offer this 
sacrifice to my meritorious father, and to my accom- 
plished mother.' It is thought that the still existing 
practice of placing spirit tablets of wives along with 
those of husbands in their shrines had by this time 
begun. So too in the most ancient Hindu law- 
books, the fiineral oblation is confined to male an- 
cestors. At this rite, says Apastamba (u. vii. 16. 3), 
the manes of one's father, grandfather, and great- 
grandfather are the deities to whom the sacrifice 
is offered. The rite is to be performed in the latter 
half of the month of which the luckiest day is 
the fifth. * If he performs it on the fifth day, sons 
wiU be bom to him ; he will have numerous and 
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distinguiahed offspring, and he will not die childless.' i 
But if he perforniB it on the 6r6t day of the half- '■ 
month, the caution is given that the issue of the , 
sacrificer will consist chiefly of daughters. When, 
however, we come to writers of a niucli later era, 
like Vishnu, we find a distribution of the sacri- 
fices which is very significant. Vishnu gives ub 
summary of the whole ritual of ancestor-worship . 
as practised at the date of the treatise called by 
thU name (Vishnu, chap. Ixxiii.) First of all tlie J 
sacrificer is to worship the (greater) Gods. Then 
on particular days — the ninth days of the dark halves 
of certain months — he is to consecrate ah offering 
with proper hynms and scriptural texts and present 
to three Brahmans present, who represent his 
&ther, grandfather, and great-grandfather. The 
Eturgy and ritual which he is to follow are indicated, 
'head by head, and it is essential for the virtue of the | 
Bacrifice that a company of Brahmans shoidd have 
been invited. On certain other sacred days, the ! 
Anvashtakas, he is to sacrifice to hi.s mother, his 
paternal grandmother, and his paternal great-grand- 
mother ; and lastly, says the writer. • an intelligent i 
man ' — an expression which, as it appears to me, is 
always used of ft doubtful point — ' munt offer shraddas . 
to his maternal grandfather, and to the father and 
grandfather of him in the same way,' The order of J 
celebration seems to me to follow the historical ordti 
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and to show that the ancestors first Avorsbippeii by . 
the Hindus were tlie father, grandfather, and great- 
grandfather. 

It is clear then, I think, that wherever ancestor- 
worehip arose, Paternity was ftilly recognised ; and 
as the text' relating to this worship are as old as 
any others in the sacerdotal law-books, iind indeeil 
are probably the oldest, I attach amaU import- 
ance to casual expressions found here and there in 
these treatises which have been thought to ahow 
that their writers preserved traditions of the savage 
custom of tracing descent through females only. 
Stillj as we cannot doubt the existence and preva- 
lence among some part of mankind of this savage 
usage, sometimes called ' Mother-law,' it is im- 
possible not to ask oneself the question, Did the 
worship of the dead bring about the recognition of 
paternity, or is ancestor- worship a religious inter- 
pretation of, or a religious system founded upon, 
an ab'eady existing institution ? M. Fustel de Cou- 
langes, \rithout referring to the custom of ' Mother- 
law,' certainly seems to me to express himself occa- 
sionally as if he thought that all the characteristics of 
the so-called Patriarchal Family were created by the 
worship of ancestors which was ever celebrated in 
the recesses of the ' household ; and that from this 
worship sprang the Father's Power as its high-priest, 
and also the denial of kinship to persons no longer 
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al)!? to participate in it, as the married daughter and 
the emancipated son, It may well be believed that 
ancestor- worship, by consecrating, strengthened all 
fiuiiily relations, but in the present state of these 
inquiries the evidence certainly seems to be in favour 
of the vipw that the Father's Power is older than the 
practice of worshipping' hiui. M'liy should the dead 
Father be worshipped more than any other member of 
the household unless he was the most prominent- 
may Ije said, the most awful — figure in it during hia . 
life ? It was he, according to the theory which I 
have described, who would most frequently show 
liiraself, affectionate or menacing, to his sleeping 
children. This opinion is fortified by the recent 
investigations into the customary law of the Punjab, 
the earliest Indian home, I must repeat, of the Aryan 
Hindus after their descent from the mountain-land of 
their origin. Ancestor- worship does exist among the 
Hindus of the Punjab, But it is a comparatively ■ 
obscure superstition. It has not received anything j 
like the elaboration given to it by the priesthood in | 
the provinces to the south-east, many of whose 1 
fundamental doctrines are unknown to the Punjabee j 
communities of Hmdua. Nevertheless, the constitu- 
tion of the Family is entirely, to use the Roman phrase, 
' agnatic ;' kinship is counted through male descents 
only. There is a very strong resemblance between 
these usage* and tlie moat ancient Roman law, 
and thfflT differences, where they differ, throw very 
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valuable light on the more famous of the two 



The truth seems to be that, although Ancestor- 
worship had at first a tendency to consolidate the 
aucient constitution of the Family, its later tendency 
was to dissolve it. Looking at the Hindu system as 
a whole, we can see that, as its historical growth pro- 
ceeded, the sacerdotal lawyers fell under a strong 
temptation to multiply the persons who were privi- 
leged to offer the sacrifices, partly in the interest 
of the dead ancestor, chiefly in the interesf of the 
living Brahman. In this way, persons excluded from 
the ancient family circle, such as the descendants of 
female kinsmen, were gradually admitted to par- 
ticipate in the oblations and share in the inheritance, 
Some traces of a movement in this direction are to he 
found throughout the law-books ; and a very learned 
Indian lawyer (Mr. J. P. Mayne, 'Hindu Law and 
Usage,' chap, xvi.) has shown that, wherever in 
modern India the doctrine of Spiritual Benefit — that 
is, of an intimate connection between the religious 
blessing and the civil right of succession — is most 
strongly held, women and the descendants of wouien 
are oftenest permitted to inherit. It is remarkable that 
tiie Equity of the Roman Pnetor, which was probably 
a religious before it was a philosophical system, had 
precisely the same effect in breaking up the structure 
of the ancient Roman family, governed by the Father 
as its cbie£ 
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CHAPTER IV. 

ANCESTOR-WORSHIP AND INHERITANCE. 

The close connection between succession to property 
after death and the performance of some sort of 
sacrificial rites in honour of the deceased has long 
been known to students of classical antiquity. A 
considerable proportion of the not very plentiAiI 
remains of Greek legal argument to be found in the 
Athenian Orators is occupied with questions of in- 
heritance, and the advocate or litigant frequently 
speaks of the sacrifices and the succession as in- 
separable. I' Decide between us,' he says, ' which of us 
should have the succession and make the sacrifices 
at the tomb ' (Tsa^us, ' In the goods of Philoctemon,' 
Or. vi.) ^ I beseech you by the gods and immortal 
spirits not to allow the dead to be outraged by these 
men ; do not suffer his worst enemies to sacrifice at 
his grave ' (Or. ii.). In a former work I pointed out 
the number, costliness, and importance of these 
ceremonies and oblations among the Romans, and I 
insisted on their probable significance as the source 



'. IV. ANCBOTOE-WOESHIP .INT) IKHERIT,i5CE. 



79 



of the peciiliar fictions which cluster round early 
family law ('Ancient Law,' p. 191). The best ex- 
planation, I argued, of the facility with whicb a 
stranger can be made a son is that, being admitted 
to the reli^ous observauceB, he is not diBtinguisbable 
from a son under hiB religious aspect. The later 
experience of the world may show us that in the 
mere blending of the ideas of inheritance and offering 
^here is nothing to surprise us. It is natural enough. 
Wherever it has been matter of belief that the sur- 
viving members of a dead man's family could do any- 
thing to better his lot in the world after death, it 
has been thought their duty to do it before they 
entered upon hie possessions. The medifeval Christian 
Church held this view of personal or movable pro- 
perty ; it was primarily a fiind for the celebration of 
masses to deliver the soul of the owner from pur- 
gatory. Upon this doctrine was founded the juris- 
diction of our Ecclesiastical Courts, in which all 
property of this kind vested in the first instance before 
it could be distributed ; and this jurisdiction, coupled 
ivith the necessary powers over Executors in the 
onse of "Wills, and of Administrators in the case of 
Intestacies, has descended to the modem Court of 
Probate. The new light which we owe to the author 
of ' La Cite Antifjue ' is his determination of the 
nature of the divine beings to whom the olilations, 
which exercised so powerful an influence on Athenian 
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and Roman heritages, were devoted. They were of 
course not offered to any one Supreme God. But 
neither were they offered to the greater deities of the 
local Pantheon. ' Le culte des dieux de TOlympe et 
celui des H^ros et des M&nes n'eurent jamais entre 
eux rien de commun/ says M. Fustel de Couianges. 
The worship was given to the dead, chiefly to the 
remembered dead who had just passed away into a 
life not further removed from their late existence 
than a sleep from reality. 

I will note in passing that the excessive expensive- 
ness of the Roman ma^a privata^ which is the burden 
of Cicero's complaints in his private letters, seems to 
be a feature of still surviving ancestor- worship. The 
writer of a paper T have before quoted (' Ningpo and 
Buddhist Temples ') gives a curious calculation, upon 
what is probably American missionary authority, of 

• 

the expenses to which the Chinese are put by 
worshipping their forefathers. 'One 'well entitled to 
know what he spoke of said that fully tliirty millions 
of dollars are annually expended in China at the three 
great festivals in honour of the dead, and, with the 
average expenditure of each family, fully 150 millions 
of dollars are spent in quieting the spirits.' There is 
no doubt also that funeral rites and oblations are 
extremely expensive in India, and I have heard their 
heavy cost seriously urged as a reason against im- 
posing a duty on legacies and successions. The ex- 
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pensiveoess of religious observance among Hindus 
iirises from the necessity which it involves of feasting 
Brahmans, sometimes in multitudes, and making them 
^fts. The oldest of the law-books strongly inculcate 
the duty of employing the ministry of Brtihmans. 
Three are especially to be in places of honour at all 
funeral celebrations, who are to represent the three 
ancestors worshipped — the fathei-, grandfather, and 
great-grandfather. But many more are to be enter- 
tained. ' Pure, with composed mind, and full of 
ardour,' says Apaatamba, ' he shall feed Brahmaus 
who know the Vedas.' ' He shall teed an uneven 
number of Brahmans, at least nine,' is the rule of 
Grautams, ' or let hiin feed as many as he is able to 
entertain.' Some singular but very intelligible texts 
forbid the worshipper to make these sacred feasts a 
pretext for entertaining his own relatives. ' The food 
eaten at a sacrifice by persons related to the giver 
is a gift oflPered to goblins. It reaches neither the 
Manes nor the Gods. Losing its power to procure 
heaven, it wanders about in this world, as u cow that 
has lost her calf runs into a strange stable' (Apaa- 
tamba, U. vii. 17. 8). 

We have now to consider some of the ways in 
which the law and custom of ancestor-worshipping 
societies have been affected by their peculiar faith and 
reli^ous practice. The first instance of a trans- 
formation in law which I will give is one nearly con- 
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nccted vritH the growing costliness of the rituaJ. By 
this ritual a religious and intellectual aristocracy lived. 
One of the commonest popular errors about the 
Brahmana even now current in England is that, 
because they are spiritually the highest, they are 
therefore the wealthiest and most powerful of the 
Hindu castes. Tliey count among them some opulent 
and powerful families, and one Boyal house in India 
is Brahman, but, on the whole, they are not specially 
wealthy. It would be more accurate to describe 
them as a serving and ministering class, their occu- 
pations varying from the high administrative duties 
which they once monopolised in the Mahratta States 
to such humble ftmctious as those of the cook, whose 
service is a luxury, because no impurity can be con 
tracted at his hands. The Brahman of the old law- 
books is still a priest and spiritual director more 
than anything else, though with a visible tendency 
to become a lawyer, a judge, or an administrative 
counsellor. He lives, however, by the bounty of 
others, by their charitable and pious giffs. more par- 
ticularly those given to him on the great occasions 
of sacrifice. It is strongly said by a modern ivriter 
(J. D. Mayne, ' Hindu Law and Usage,' p. 205) that 
the modem law, as promulgated by Manu. might be 
described as a law of gifts to Bralimans. ' Every step 
of a man's life from his birth to his death required 
irifte to Brohmaxie. Every sin which he committed 



ANCESTOR- WORSHIP A.VIl L\ HERITA.XCE. 



83 



miglit be expiated by gifts to Bmhmans. The huge 
endowmentB for religious purposes which are found 
in every part of India sliow that tliese precepts were 
not a dead letter.' Now one chief impediment to 
pious liberality is that system of joint ownership by 
groups larger than families which is still common in 
India, especially in that carEest home of the Aryan 
race, the Punjab. Every man's rights In such a 
group are more or less limited by the rights of every- 
body else ; and, as a rule, the assent of the entire 
group is necessary before any part of its property 
can be alienated. Hence the sacerdotal system, of 
which the rudiments are to be seen in the law-books, 
is most manifestly adverse to joint fonns of proj>erty. 
The writers frankly avow their motives for this dis- 
like of co-ownership and for tlieir part.isan8hip of 
partition. 'In partition,' says Gautama, 'there is 
increase of spiritual merit' (x. viii. 4). The prin- 
eiple is still more plainly put by Manu (ix. iii.) : 
'Either let them live together, or, if they desire 
separately to perform religious rites, let them live 
apart ; since religious ditties are multiplied in 
separate houses, their separation is therefore right 
and even laudable." The more separate households. 
the more occasion for domestic sacrifice, the more 
opportunities for pious largesse to the sacred order. 

The modem writer I have quoted (J. D. Maj-ne, 
p. 204) cites my own opinion, expressed in a former 
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work (' Early History of Institutions,' p. 104) that 
the Christian Cliurch, when engaged in proselytism 
among barbarous societieSj exerted a similarly dis- 
solving force upon tribal ownership. The Cliurch 
certainly introduced its barbarous converts to the 
Testament or Will ; it strove to strengthen their 
reverence for Contracts ; and the Irish evidence seems 
to prove that it largely extended Separate, as dis- 
tinguished from Tribal, ownership. In reading the 
Brehon tracts, you remain in doubt whether the 
writer means to lay down that tribal land imder cer- 
tain circumstances may be parted with generally and 
in favour of anybody, or whether it is only to be 
alienated in favour of the Church. The strong pro- 
bability is that he intended to sanction gifts to the 
Church primarily ; and that a generally enlarged 
power of separate alienation was the consef^uencc of 
such rulings. But it has always to be remeuibered 
that there is a radical difl'erence between the Brahman 
encouragement of charitable profusion and the en- 
largement of legal facilities for pious endowment by 
the mediseval Christian Church. Charity with the 
Brahman began strictly at home ; he was wedded to 
it, because he lived by it. But the Church, although 
it certainly desired to fortify by endowuients every 
asylum and stronghold whici it planted amid biu-- 
barism, had other classes undei its protection besides 
its own servants and clergy. It fed the poor and 
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needy at its gates. It was ever careful for the orphan 
and the widow. But the Brahman law-hooka, with 
much elevation and some tenderness of feeling, are 
constantly offensive in the contempt, sometimes 
nmounting to loathing, which they express for all 
classes except the sacred caete and other castes 
powerful enough to pretend to equality with it, or 
proximity to it.' 

We come now to some results of Ancestor- 
worship which are of the highest interest as throw- 
ing light on a number of perplexing questions which 
erabiirrass our first steps in the examination of very 
ancient societies. It seems clear that, according to 
the most ancient ideas, not only must the ancestor 
worshipped be a male ancestor, but the worshipper 
nmst be the male child or other male descendant. 
Under the conditions of thought we have been sup- 
posing, it will have been seen that the verge of life 
jind death was very easily overstepped. The dead 
man was he who had been the living dreamer, only 
that he had now passed permanently into the life of 
dreams. It thus seemed proper that the sacrifice 
should be offered by a person who one day would 
take his place in the chain of deified ancestors, and 
this could only \ie a male descendant. Hence there 
arose, among the ancestor-worshipping peoples, a 
most intense desire for male offspring and, as a 
' See Not« A to this ch^ter. 
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consequcQce of this desire, a remaxkable set of ideas 
about paternity, sonship, and inheritance, which must 
have been widely diffused of old among all the more 
powerful races of mankind, and specially those of 
the Aryan stock. There are manifest traces either of 
these ideas, or of the customs with which they were 
intermixed, in the legal antiquities of the Athenians 
and of the Spartans, of the Romans, of the Celtic 
Irish, of the Hebrews, and of the Chinese. As is 
natural, from the deeply sacerdotalised character of 
their legal literature, the fullest and most detailed 
account of a family system shaped and interpene- 
trated by ancestor-worship is to be found in the 
ancient books of the Hindus. It cannot, of course, 
be taken for granted that this system, in its integrity, 
»nce existed everywhere. One feature of it is foimd 
here, another there. But there does seem to have 
been a general likeness between the deductions which 
the priests and lawyers of a large number of ancient 
societies drew from the principle that sacrifice and 
worship were due, under severe supernatural penalties, 
from male children to their dead forefathers. 

We cannot, as it appears to nie, frame in our 
minds any reasonable explanation of Ancestor-worship 
and its legal consequences, unless we assume that, 
when it first arose among men, tlie Father of each 
family appeared to them in the form in which he 
i'onstantly shows himself on the threshold of jtiris- 
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prudence, and which he probably wore' when the 
biuuan race began. He is the Pater Familias. The 
phyBical paternity is fully recognised, but it is 
blended with protective power. Moat of the males 
subject to him are really his children, but, even if 
they have not sprung from him', they are subject to 
him, they form part of his household, they (if a word 
coloured by later notions be used) belong to him. 
On the other hand, under the religious aspect of these 
relations, from the point of view of a sacerdotal 
lawyer, the son is simply the person who can effica- 
ciously offer the sacrifices. Dr. Biihler (Preface to 
vol. ii, of ' Sacred Books of the East,' p. xix.) writes 
thus of Bamlhfi,yana, whom Sanscritists, Indian and 
European, generally regard as one of the oldest 
of the law-writers. ' Like many other ancient 
teachers, Baiidh3.yana permits childless Aryans to 
satisfy their cra\'ing for representatives bearing their 
name, and to allay their fears of falling after death 
into the regions of torment through a failure of the 
funeral obiations, by the affiliation of eleven kinds of 
substitutes for a legitimate son. Illegitimate sons, 
the illegitimate suns of wives, the le^timate and 
illegitimate offspring of daughters, and the children 
of relatives and even of atnmgers, who may be 
solemnly adopted or received as members of the 
* See Chapter VIL (on ' Modem Theorieti of Priiuitive Society ') 
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family witliout any ceremony, are all allowed to take 
the place and the rights of legitimate sons.' I will 
proceed to examine this system of artificial affiliation 
at some length, together with its bearing on Inheri- 
tance in the embryo. Until the ideas upon which 
it rests have been carefully sifted, it seems to me 
doubtful whether all investigation of the primitive 
forms of society ia not likely to be imperfect and pre- 
mature. 

First of all, then, the person who offers the sacri- 
fices with the best chance of efficacy in the world 
I>eyond the grave is the legitimate} son, the son who 
is physically the offspring of his father and who, by 
preference, is born of a marriage blessed by Brah- 
mans and contracted under all the conditions which 
their sacred law prescribes. And, among all sons, 
the eldest son is most likely to confer spiritual benefit 
on his father. Here, however, we come upon one of 
,the most remarkable of the extensions which the 
sacerdotal lawyers give to their doctrine in order to 
prevent its miscarriage in particular cases. With the 
purpose of increasing the chance of there being legiti- 
mate sons to present the oblation, some among the 
oldest of these Ilratimanical teachers relax the con- 
ditions of marriage, and show leniency to strange 
forms of wedlock, so numerous as almost to include 
all possible unions of the sexes. Some of these mar- 
riages are very strongly condemned by the later 
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Hindu law-writers ; for example, marriage with .t 
purchased bride ; others, where they occur, are effec- 
tuated by violence or by fraud. Still, it is to be 
observed that the children of all these unions would 
be physically the children of the husband ; and the 
father and mother, however barbarous their con- 
nection, are probably understood to have been un- 
married before it. 

Among all the sons sprung from the father, the 
eldest is preferred. The sacerdotal reason assigned 
by the Hindu lawyeae is that, by his birth, the 
religious obligation to have a son who can continue 
the chain which binds together the living and the 
dead has Ireen satisfied. But the privileges of inheri- 
tance corresponding to this spiritual primacy are very 
variously defined in the law-bookf!, and, even when 
they approach somewhat to modem primogeniture, 
they are still very unlike it. Sometimes the eldest 
son is spoken of as taking the whole inheritance of V*\ 
his father and supporting the rest of the family, and 
this is very probably the secular custom for which 
the priestly lawyers invented a religious reason. 
More often, the best portion, or some similar advan- 
tage, is assigned to the eldest of the eons, and some- 
times alternative modes of providing for him are 
stated. Of two ancient authorities, Gautauia defines 
hia privileges in ambiguous and indeed contradictory 
language (see chap, xxviii.), while Apastamba, while 
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admitting that Primogeniture gives advantages in 
certain countries, argues strongly for equal division 
among aU the sons (u. vi. 14. 1-1). It seems to me 
that, at the epoch of these law- treatises, the ancient 
Primogeniture was decaying among the Hindus, as 
we know that it decayed in the harbarous world 
generally. Under tlie original usage, the eldest 
son may have taken everything and maintained his 
brethren ; but the Brahmans, as I have explainetl, 
were strong partisans of multiplied households, and 
this feeling must have militated powerfully againi^t 
the privileges of the eldest. On the whole, the doc- 
trine which ■ tends to prevail is that the division 
should be equal among sons, with a small advantage 
to the eldest as the divider of the inheritance, which 
may have been meant as an inducement to fairness. 

Next to the legitimate sons, as proper vehicles 
for spiritual blessing, the greater number of the 
ancient Hindu law-writers place the son of the wife, 
bom during her marriage but not necessarily of her 
husband. At tirst sight this looks like an application 
of the long-descended legal maxim, ^ paler est ^em 
itupti(B demomtranC," but all the ancient texts taken 
together suggest a different explanation, and I will 
consider the ' son of the wife ' again when I come to 
the son of the widow. 

The person who, on failure of all the inheritors 1 
have mentioned, can next in order offer the sacrifices 
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for tlie deceased and claim his succesBion, is tlie son 
of his ' appointed ' daughter. It is an interesting 
case for a variety of reasons. The son of a daughter, 
regarded by himself, would not satisfy the i-equire- 
ments either of a successor or of a worshipper. From 
the secular point of -view, he is, in Roman phrase, 
a ' cognate,' a kinsman through women only, who, 
according to the usage prevailing among all the more 
jiowerfid races of mankind either from the first or at 
a c'crtain stage of their development, cannot continue 
the family. The religious theory of ancestor-worship 
would not take any notice of him, for the parent to 
whom he would sacrifice would be a woman, and 
women could not In the earliest times be objects of 
worship, and never at any time by themselves. But 
the ancient law allowed the father, who had no pro- 
spect of having legitimate sons, to ' appoint ' or nomi- 
nate a daughter who should bear a son to himself and 
not to her own husband. Apparently tbis appoint- 
ment could be made against the husband's will, for 
one of our oldest autliorities warns the Hindu against 
marrying a girl who has no brothers, because her 
father may ' appoint ' her, and her husband may have 
his own naturally-born son converted into the son of 
the maternal grandfather. The sacerdotal formula of 
appointment is given in Gautama, xxviii. 19. 18 : 
' A father who has no male offspring may appoint his 
daughter to raise up a son for bim, presenting buntt 
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offerings to Agni and to rragS,pati, the lord of crea- 
tures, and addreesing the bridegroom with these 
words, " For me be thy male offspring," ' ' Some 
declare,' adds the writer, ' that a daughter becomes 
an appointed daughter solely by the intention of tlie 
father.' 

Some customs near akin to the Hindu usage of 
' appointing ' a daughter appear to have been very 
widely diffused over the ancient world, and traces of 
them are found far down in history. The daughter 
here becomes neither t!ie true successor of her fatlier 
nor the priestess of his worship, but a channel 
through which his blood passes to a male child, 
capable,- according to the oldest notions, of sacrificing 
to him ; and, according to the newer ideas, of taking 
his property and preserving the continuity of the 
household. At first there was always, I should 
imagine, some expression of the father's will, coupled 
with some religious ceremony. Among the Athenians, 
when our knowledge of their law begins, the Testa- 
ment or Will has appeared, though its operation is 
much limited. An Athenian father, fearing sonless- 
ness, might have a son raised up to him by a 
daughter ; and the commonest mode of effecting this 
object was by devieing bis property — or, to speak 
more sti-ictly, the property and the daughter together 
. — to a person selected by himself on condition o{ 
marrying her. The son bom of the marriage wa.s, 
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on coming of age, tranafeiTcd to the family of bis 
maternal grandfather — it woiild seem, with some of 
the forms of adoption — and took his name, becoming 
at the same time tlie legal representative (*cu/nos) of 
his own mother. This Is essentially the same method 
of obtaining a male child wliich was anciently in use 
with the Hindus. But some such practice must have 
been followed, and some such ideas must have pre- 
vailed among a certain [jortion of the barbarous 
communities which contributed their usages to the 
enormous body of rules finally consolidated as the 
Feudal Law. According to some systems of meditevid 
customary law, daughters succeeded, either in order 
of primogeniture or in a group, when sons had failed. 
According to others, they were excluded altogether. 
But between these doctrines there was an intermediate 
view, that a daughter, though she could not succeed 
herself, could transmit a right of succession to hei' 
male children. Hereafter, I shall have occasion to 
)ioint out that this was the rule on which our 
Edward III. based his claim to the throne of France ; 
he admitted that the French princess, who was his 
mother, could not succeed, but he contended that he 
himself, as her son, was entitled to succeed his 
maternal grandfather. This argument did not pre- 
vail either in the forum of arms or in the opinion of 
the feudal lawyers ; but it seems to be clearly con- 
nected with the range of legal notions before ub. 
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The chief interest of the Hindu * appointment/ 
ami of the counterparts of it in the law of other races, 
lies in tlieir probably marking one of the points at 
which the right of women to inherit made its way 
into the strict agnatic systems of kinship and succes- 
sion which prevailed among the more advanced of 
tho b«irban>us swieties. The Brahman compiler of 
Ma!ui, while sjHMiking of the appointed daughter, uses 
hinguagi* which siH?ms to show the natural growth of 
ttvling : * The son of a man is even as himself, and as 
the son so is the daughter ('thus appointed' adds 
tho couuncntator) : how then, if he have no son, can 
any inherit his property but a daughter who is closely 
uuittnl with his own soul?' As the law developed 
itsi^lf, the most general result finally attained was 
that thuighters inherited when sons had failed. But 
it was not reached at once. Among the ancient 
Hindu writers, Baudh&yana seems to have wholly 
d(»nicd the right of women to inherit : Apastamba 
plact»s the daughter at the very end of the list of 
inheritors, but the more modern Vishnu introduces 
both mother and daughter immediately after tlie 
sons. In works treating of the Athenian law, it is 
UNually stated that when there w^ere no sons daughters 
HUcctH'diHl. Hut this is not an adequate statement 
i>f thti rule. The daughter of a man who left property 
but no sous, was not in strictness his heiress. She 
waa, as her Greek name (cTrticXiypos) indicates, a 



■• T7. ANCBSrOR-WOESHIP AND I.VHERITANC-B. 



95 



' person who went with the property.' * As I have said 
above, her father might compel her by testament to 
many the devisee of her share ; biit, if he died intes- 
tate, she was subject to iinother liability — marriage 
to his nearest kinsman — which connects itself with 
some singular branches of our subject to be dis- 
cussed presently. In all these Athenian rules, it 
is to be observed tliat, while the ancestral sacrifices 
are constantly mentioned, the object of special care is 
the devolution of the estate in the household. The 
religious basis tends to drop away from the law. 
Indeed, the wish to prevent daughters from carrying 
off the patrimony of one household to another is not 
at all a feature esclnsively of sacerdotallsed bodies of 
usage. The secular law of the unsacerdotaliscd Hindus 
of the Punjab applies the same principle and exhibits 
some instructive variants of the Athenian rules 
(' Notes on Punjab Customary Law,' vol. ii. pp. 75, 
81, 184, 239). Under some Punjab usages, the 
daughter, when there are no sons, inherits a limited 
interest in her father's property ; but she must resign 
it when she marries. It is usual, however, for the 
husband of such a daughter to be adopted by his 
father in-law. 

The legitimate sons, and the son of an ' appointed' 
daughter, have in their veins the blood of the father 
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to whom they sacrifice and succeed. But when there 
are no sons, and when there has been no appointment 
of a daughter, we are introduced by the law-books to 
a number of possible successors whose sonship is 
altogether fictitious. I know no part of the ancient 
Hindu law more curious than this, or demanding 
more imperatively to be taken into careful account 
by all who investigate the beginnings of organised 
human society. That ancient family law is entangled 
with fictions lias long been known. ( See my * Ancient 
Law,' p. 130.) One of them has been so long before 
our eyes as to be comparatively familiar to us. This 
is Adoption, the engrafting on the fiimily a son from 
a strange house. Its importance as a private in- 
stitution at Rome and Athens is of course well 
known to students ; and, among the Romans of the 
Empire, it became politically important in a high de- 
gree as one of the chief expedients for bringing about 
the peaceable succession of Prince to Piince. It is 
true that to Englishmen, nowadays, it is little moix; 
than a name ; to adopt a child is to nurture and 
educate it, and perhaps to provide for it by Will. But 
in the French Civil Code (liv. i. 8 ; tit. 8, c. 1), 
and other Continental Codes founded on the French, 
Adoption survives as an institution : a cliildless man, 
though imder somewhat severely restrictive condi- 
tions, may take to himself an adoptive chUd who wUl 
be entitled to succeed to his property. This famili- 
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arity with Adoption, during such a length of hiBtory, 
blinds us to the fact that it is one of tlie most violent 
of fictions. The faculty of accepting them, strong as 
it is in ancient communities, must have been strained 
to the utmost when, for the purpose of taking part in 
the most solemn of religious ceremonies and earn- 
ing a consequent riglit of inlieritance, a strange child 
was transferred to the household, or a man alien in 
blood was permitted to enter it voluntarily. No 
doubt, in the more recent practice of the societies 
accustomed to the adoption of children, the violence 
of the fiction is somewhat diminished. The theory 
may be that the child adopted is a stranger, at most 
of the same order or caste as the person adopting 
him, but in India he is generally a blood -relation o? 
some kind; and, on looking through a list of known 
Roman adoptions, the large majority will be seen to 
bo instances of the adoption of ' cognatic ' kinsmen — 
that is, of relatives through women. But the ancient 
feeling on the subject may be inferred from the place 
which simple adoption occupies in the Hst of expe- 
dients for continuing the family of a childless father 
as set forth in these early Hindu law-books. ' There 
is a singular disproportion,' says Mr. J. D, Mayne, 
'between the space necessarily devoted to adoption 
in the English works on Hindu law, and that which 
it occupies in the early law-books. One might read 
through all the texts from the Sutra writers down to 
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tlie Daya-Bhaga without discovering that adoption 
18 a matter of any prominence in the Hindu system ' 
(' Hindu Law,' p. 81). The truth is, that hy its side 
there are a number of fictitious afQliatious which 
were of at least equal antiquity with Adoption, and 
which, I suspect, served its object even more com- 
pletely in very ancient times. They are startling or 
revolting to modem sentiment, but they seemed per- 
haps simpler and more natural to ancient thought 
than the admission of a mere stranger to the family. 

These fictitious sons are called by fiautama 
( XI VIII. 32) the ' son bom secretly,' the ' son of an un- 
married damsel,' the ' son of a pregnant bride,' iuid the 
son of a ' twice married woman.' It is sufficient to say 
of them that none of them are necessarily the sons of 
the father whom they are permitted to worship after 
his death, while some of them cannot possibly be his 
children. They are all, to use modem words, illegi- 
timate or adulterine ofi'spring, but then they are all the 
offspring of women who are under the shelter of the 
household, or who are brought under it. These women 
are under the protection of its head; they belong to him, 
and the status of their children is settled by the well- 
known mle which, in Roman law, would settle the 
status of a slave. Here it is that these strange usages 
lint themselves to familiar phfinomena of primitive 
societies. Paternal power and protective power are 
inextricably blended together ; even the Slave ie in 
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some sense a member of the fiimily. We know in 
feet that at Rome a Slave could perform the family 
sacrifices on his master's deatli ; and it was a com- 
mon contrivance of men who expected to die insolvent 
to nominate a slave as the heir in the last resort, in 
order that the bankruptcy of the estate might be 
declared in his name. Thus, on the secular side, these 
fictitious sons are permitted to rank as in some remote 
sense sons, because they iire born of women protected 
l)y the head of the household, and becaiise they are 
themselves protected by him. On the religious side, 
they are permitted to offer the ancestral sacrifices as 
a desperate expedient for preserving the ancestor 
from a total fwlure of male offspring, and from the 
terrible consequences of entering the world of the dead 
without the proper oblations and rites. 

It must be, however, understood that strong 
moral repugnance to the fictitious affiliation of these 
illegitimate and adulterine children begins to show 
itself among the oldest of the Hindu law-writers 
whose treatises have survived. A very ancient 
authority, Apastamba, gives no list of them, protests 
against the principle, and lays down broadly that 
' the son belongs to the begetter.' Even the writers 
who mention them vary greatly as to their place in 
the order of succession, and Manu aims at them the 
remark (ix. 161) that 'such advantage as a man 
woidd gain who should attempt to pass deep water in 
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a boat made of woven reeds, that father obtains who 
passes the gloom of death leaving only contemptible 
sons.' I cannot doubt that the growing popularity 
of Adoption, as a method of obtaining a fictitious son, 
was due to moral dislike of the other modes of affilia- 
tion which was steadily rising among the Brahman 
teachers in the law-schools. 

I>et us now suppose the head of the household to 
have died without having left a son, without having 
appointed a daughter, without having taken a son in 
adoption, without male children bom in the bouse 
who can satisfy the fiction of sonship, — is there any 
escape possible from the dreaded consequences of 
failure in the family succession and tlie ancestra. 
sacrifices? In the opinion of some of the Hindu 
doctors, these consequences might be averted by an 
institution which has lately received a great deal of 
attention, known commonly as the Levirate, but colled 
by the Hindus, in its more general form, the Kiyoga. 
Under it, a son is bom to a childless uian of his wife 
or his widow, not from the husband himself but from 
bis brother or nearest kinsman. The practice of so ob- 
taining a son appears to have extended, with various 
modifications and with or without the religious simc- 
tion, over many branches of the human race. We 
come upon faint but still recognisable tracL-a of it in 
the law of the Spartans and Athenians, and in one of 
its fomiB it wae certainly followed by the Hebrews. 
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The Lcvirate, under which the son ie bom to the 
dead man from his brother, ' that his name be not pnt 
out of Israel,' is best known to Englishmen from the 
casuistical question of the Sadilucees in the twenty- 
second chapter of St. Matthew (v. 24 et scq.): 
' ilaster, Moses said, Tf a man die, having no children, 
his brother shall marrv his wife and raise up seed to 
his brother. Now there were with us seven breth- 
ren ; and the first, when he married, deceased and, 
having no seed, he left his wife unto his brother : 
lakewise the second also, and the third, unto the 
seventh. And after them all, the woman died. In 
the Resurrection, therefore, whose wife shall she be of 
the seven? for they all had her.' In the passage here 
expressly referred to (Deuteronomy ssv. 5) the duty 
(if the husband's brother is declared to be impera- 
tive. ' If brethren dwell together, and one of them 
die and have no child, the wife of the dead shall 
not marry without unto a stranger : her husband's 
brother shall go in unto her, and take her to wife, 
and perform the duty of a husband's brother unto her. 
And it shall be that the first-bom which she beareth 
shall succeed in the name of his brother which is 
dead, that his name be not put out of Israel.' The 
verses which succeed describe the procedure which ia 
to be followed when the brother-in-law declines the 
obligation ; and this procedure, consisting chiefly of a 
symbolic plucking ofl^of the shoe, reappears in the Book 
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of Ruth, where the idyllic beauty of thestory sometiuies 
blinds the readier to the fact it is meant to illustrate, 
a legal rule which was important in its bearing on a 
passage in the genealogical history of the Royal 
House of Judah. The most ancient form of the insti- 
tution appears, however, to be that which is described 
by the oldest of the Hindu law-writers. ' A woman 
whose husband is dead and who desires offspring may 
bear a son to her brother-in-law. Let her obtain thr 
permission of her Gurus (that is, her spiritual direc- 
tors). On failure of a brother-in-law, she may 
obtain ofTspring by cohabiting with a Sapinda, !i 
Sagotra (a Roman would have said, an ' Agnatus ' or 
' Gentdis '), a Samdnaprnvara (that ia, one of the 
same literary or sacerdotal clan as her husband), or 
one who belongs to the same caste. Some decliiru 
that she shall cohabit with nobody but a brother-in- 
law.' It is to be remarked that Gautama does not 
appear to contemplate that the widow will necessarily 
become the wife of the Levir, and that, as in the Book 
of Ruth, the obligation is extended by him to kins- 
men remoter than a brother-in-law, though he notices 
the opinion that a brother-in-law alone can raise up 
seed to Ilia brother (Gautama, xviii. 6 et seq.) 

But the practice here and there received an exten- 
sion even more revolting to modern delicacy than the 
shape which it takes in the Levirate. ' The child be- 
gotten at a living husband's request, on his wife,' saya 
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Gtautama (xviii. 11), 'belongs to the husbanJ.' 
There are several instanceB of such requests referred 
to in the Siinscrit literature, but the practice, when 
defined as an iostitation by the lawyers, strictly 
required that the natural father of the child should 
always lie a kinsman. Gautama immediately adds to 
the passage just quoted, ' If the natural father of the 
child was a stranger, that is not of kin to the hus- 
band, it belongs to the stranger.' And, again, in his 
list of sons, this ancient writer places the ' son be- 
gotten on the wife by a kinsman.' It would appear, 
as I shall have to point out presently, that Hindu 
sacerdotal feeling was divided from the very earliest 
times on the morality of the Niyoga ; but we must 
Iiear in mind that its coai'ser form was not necessarily 
more repugnant to the old teachers than the form 
which seems to us somewhat less offensive. No 
doubt the birth of the son from the widow does not 
revolt so much as hie birth from the wife. But then 
the ajicient law made little difference between the 
husband's old age and his death. It is assumed that 
an old man will quit his house and family and with- 
draw to spend the residue of his life in asceticism ; 
and the fittest moment for retirement is fi-cquently 
described as the time at which he becomes incapable 
of fatherhood. 

There are some vestiges of the class of fiinctionn 
assigned by the Niyoga to the nearest kinsman in 
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the records of both the great States of Greece. A 
well-known story told hy Plutarch (' Pyrrhus,' 26) 
of the relations between a. brilliant Lacedemonian 
officer, Acrotatus, and Chelidonis, the wife of Cleo- 
nyrouB, and of the way in which the old men of 
Sparta applaudeil these relations and invoked bless- 
ings on the offspring of Chelidonis, does assuredly 
suggest that, in that old-fashioned and never very 
delicate society, some institution like that of the 
ancient Hindus survived tiU the third century before 
Christ. Cleonymiis was an aged man, aud Acrotatus, 
his grand-nephew, seems to have Ix'en his nearest 
male relative in the flower of life. At Athens, the 
most nearly corresponding institution differed con- 
siderably from the Hindu form, I have stated that 
an Athenian father might provide, like an Hindu, for 
the continuance of hie family through the son of a 
daughter ; but if, dying sonless and intestate, he 
allowed his property to descend to a daughter without 
special arrangement, she becnme the Orjihan Heiress 
(or cVtVXijpos), who makes a great figure in Attic law. 
She had no power of choc.sing a huelmnd for herself, 
but it was the right of her nearest kinsman to marry 
her and his duty to marry or portion her. The right 
seems in fact to have been keenly disputed ; there 
was a special proceeding (or StaSiKao-ia) for deciding 
between different claimants, and men often divorced 
their wives in order to marry the heiress. The same 
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principle was applied to a group of daughters, whom 
their various kinsmen in order o( proximity had to 
marry or provide with a portion. The object, of 
course, is to keep the property in the fjimily, and, if 
possible, to provide that the daughter's children 
should derive a stream of its blood from male descents. 
An even more remarkable application of the principle 
occurred when the children left were a brother and 
sister. In such a case the duty of the brother was to 
portion the sister, but if she were only a half-sister, 
the strong Athenian feeling against the mari'iage of 
brothers and sisters had to g^ve way, and he might 
many her and save the portion to the estate. This 
power could not, however, be exercised, if tlie sister 
were uterine, that is, a child by the same mother 
though not by the same father ; and this limitation 
has been thought a survival of the remote age 
at which the Athenians coimted kinship through, 
females only. But marriage with an uterine sister 
would have no tendency to promote the object aimed 
at. She would have no rights over the father's estate, 
and marrying her would not help to keop it from 
diminution and to preserve in its integrity the fund 
for the ancestral sacrifices.* Let me repeat that, in 
moBt of the Athenian rules about the rights and 

* This is the explaiiation of M. Fuatel de Coulanges (Ctti 
Antique, p. 83), which seems to me concluBiTe. Ue ob^ervee that 
aa emanoipated son did not enjoy the privilege. 



duties of the nearest kinsman, we Lave illuatrations 
of the tendency, manifest aleo in the last chapter of 
the Book of Ruth, of ancient contrivances for continu- 
ing the family to become mere modes of succession to 
l)ro])erty. 

A few words will not be thrown away on the pro- 
bable origin and morning of tliie group of institutions. 
The Levirate, which is a special case of the Niyoga 
and under which one brother raises up seed to 
mother, has had a definite place assigned to it by the 
lute Mr, J. F, McLennan In the evolution of society. 
Originally, I understand him to lay down, there was 
jiromiscuity in the relations of the sexes. This pro- 
miscuity became limited by Polyandry,^ one wife 
having several husbands. These plural husbands 
came in tuiie to be always brothers, and the Levi- 
rate is a relic of this form of Polyandry. It would 
not be quite easy to bring all forms of the Niyoga 
(of which the Levirate is, as I have said, only a 
special case) imder this ingenious theory ; but 1 will 
confine myself to saying that the explanation is not 
the one suggested, to my mind at all events, by the 
antiquities of Hindu law. Let us suppose that in a 
particular society an intense desire has arisen for 
male issue, whether through its worship of ancestors 
or otherwise. Let us assume that in a particular case 

• See Note B, ' Polyaadiy.' 
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actual iasue of the father's loins is impossible. There 
are no daughters. The accepted tictiona, by which 
sons are created for the sacrifice, cannot be made ser- 
viceable. What is to be done, that the name of the 
aged or dead man be not put out on earth nor his 
lot placed in jeopardy beyond the grave? Now all 
ancient opinion, religious or legal, is strongly influ- 
enced by analogies, and the child bom through the 
Niyoga is very like a real son. Like a real son, he is 
bom of the wife or the widow ; and, though he has 
not in him the blood of the husband, he has in b j iri 
the blood of the husband's race. The blood of the 
individual cannot be continued, but the blood of the 
household flows on. It seems to me very natural for 
an ancient authority on customary law to hold that 
under such circumstances the family was properly 
continued, and for a priest or sacerdotal lawyer to ■ 
suppose that the funeral rites would be performed by 
the son of the widow or of the wife with a reasonable 
prospect of ensuring their object. The very diifer- 
ences of opinion which arose on the subject in tlie 
most ancient Brahmanical law-schools seem to me 
exactly those which would be provoked by a plau- 
sible and yet non-natural contrivance. There was a 
division of opinion about the Niyoga, especially in its 
more offensive shape, from the very first. Apastamba 
condemns it in the strongest language, wJiile Baud- 
h&yana and Gautama have nothing to say against it 
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Manu, in a later age, declares it is only fit for cattle 
(ix. 65, 66), but Narada, a still more recent autho- 
rity, almost pervaded by the modHn spirit, takes it 
as a matter of course. 

I have stated that, in my opinion, the capacity 
which came to be recognised in daughters, to transmit 
to a male child the religious quahty of sonship to hia 
maternal grandfather, is connected with the ultimate 
admission of female descendants to a share in the 
inheritance. It seems to me, further, a plausible con- 
jecture that the capacity of the widow to produce n 
son to her deceased husband through the Levirate 
has helped to confer on her the life-interest in her 
Imsband's property which she enjoys in parts of 
India ; and has also led to the power very generally 
vested in her by Hindu law and usage of taking a 
son to her deceased husband by simple adoption. 
My subject, however, is the dependence of inheritance 
on ancestor- worship, and these topics are too far re- 
moved from it to be fitly discussed at present. In 
any inquiry into the origins of the succession of 
daughters to their father's estate, it would be neces- 
sary to examine the practice of giving them portions 
on their marriage which prevailed widely in the :m- 
c'ient world. The gift to a woman or the provision 
for her on her marriage cannot be separated from her 
right of aucceesion. Speaking generally, they arc 
alternative modes of providing for her ; and the ex- 
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elusion of daughters from inheritance in ancient sys- 
tems of law constantly means that they have a right 
to be portioned, as a rule, out of the movable pro- 
perty of a family. The ancient Hindu writers scarcely 
mention the daughter's succession. BaudhAyana, it 
is thought, held the opinion that no woman could 
inherit. Apastnmba brings in the daughter not 
only after the male relatives, but after such remote 
successors as the religious teacher anil the fellow- 
pupil of the deceased. But still these writers implicitly 
recognise some separate property in married women 
(Grautama, xxviii. 24). In the ancient legal systems 
of the Western world there is a visible connection 
between inheritance and provision upon marriage. 
Under Athenian law, when sons have failed and the 
father has died intestate, daughters must be either 
married to kinsmen, or portioned by them under the 
system which I have described. The ancient Roman 
law, at the earliest stage at which we know it, is 
thought to have allowed some share of their father's 
inheritance to daughters. But the Roman law has 
bequeathed to modem jurisprudence the doctrine' 
that, imder eertjiin circumstances, a mai-riage portion 
is to be deemed an ' advance ' of a legacy to a 
daughter, and, conversely, that a covenant to settle a 
portion is ' satisfied ' by a legacy. I have always sus- 
pected that this doctrine inverted the principle of the 
* See IHg. xxx. U, 6. Cod. vi 37, U. 



110 ASCESTOR-WORSHIP AND I.VHEHITANCE. cnir. it 

oldest law : and that, anciently, the daughter only 
succeeded when she had not heen portioned. In the 
Joint-Families of modern India, and in the Slavonian 
House-Communities, though the estate may he re- 
garded as belonging to the male members of the 
household, the women are entitled to a jwrtion on 
marriage, generally amounting to some definite frac- 
tion of the share which their brothers would receive 
on a division ; and in India, when the property of a 
joint-family is distributed, the law saddles the shares 
with a liability to ' maintain ' the unmarried women 
and widows. Nowhere, so far as I know, are women 
left without provision in ancient societies which have 
made even a slight degree of ndvimce. The real 
prejudice or reluctance is against allowing them to 
confer on their husbands, to whom they are generally 
married in infancy, any rights over the kind of pro- 
perty, such as land, by which the community lives 
and holds together. But a provision for them by 
means of property which is actually movable an'! 
transferable is thought not merely just and fair, but 
80 imperatively required that it would he a violation 
of decency and a blot on the family honour to omit 
or refuse to provide it. 

We have now come to the point at which, if there 
were any close analogy between a modem legal writer 
and diesc ancient expositors of the Brahinanical 
sacred law, they would take up for discubsion (1) the 
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biuccessioD of asceudants of the tleceased, of hie male 
internal aucestors, if any survived Iiim, and (2) the 
f.ui',ces8ion of collaterals — that is, of the descendants of 
!as paternal ancestoi-ii. The second of these subjects, 
Collateral Succession, has attiiined a vast extent and 
complexity in the modern ^ law of the Hindus ; and 
on the whole its importance has increased rather than 
diminished in Weateru Europe. Englishmen are less 
interested in Collateral Succession than other peoples, 
;ind, indeed, it may !« said in all succession by law, 
through their almost universal habit of determining 
tiie devolution of their property by marriage-settle- 
ments or wills. But on the Continent, principally 
through the operation of the French Code and of the 
Codes modelled on it, tiie practice of testamentary 
disposition is said to be on the decline. The rights 
over the father's property secured to children are 
indefeasible, and the chief modem object of a Will, 
the distribution of projwrty among children according 
to their character and needs, being thus unattainable, 
Wills fall into disuse and the law is left to settle the 
succession of more distant relatives. It shows the re- 
moteness of the legal ideas which I am examining from 
those now prevalent, that the ancient lawyers before 



^ The existing ffindu law on the eiibject, with the prinrnplea 
uu which the two rival eet« of doctrines depend, ia disoiiseed by 
Mr. J. D. -Majne in iv most iiiBtinctivo chaptw (xvi.) of hia ffmdm 
£mo and Utage. 
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US hardly notice collateral successiou. They provide 
for the ultimate succession, on failure of nearer claim- 
ants, of spiritual kinsmen, the Brahman teaclier, and 
the fellow-pupil, and for the eiiccession of the King, 
luit they Bay hardly anything of Inheritance as now 
understood, save in the direct line of descent or 
ascent. Their language on the remoter succession of 
blood relations is brief and obscure, and they do not 
use technical terms in the same sense, or in the sense 
of the modem Hiudu law,^ They [jass rapidly to the 
spiritual inheritors whom I have named, and to the 
King ; and one of them adds that ' in cases for which 
no rule has been given that course must Ije followed of 
which at least ten Brahnians, who are well instructed, 
skilled in reasoning, and free from covetouaness, 
approve' (Gautama, xsvin. 48). 

The brevity and obscurity of the early law-teachers 
on certain topics have been accounted for by the 
assumed purpose of their treatises, which is to give a 

* Tbefn.TniliftrteruiBof the mature Hindu law indicatiiigclaSBea 
of iuberitors (Sapiudit, Sagotra, ix.) occor in theee writers, bnt not 
apparently in the more modem dense. A text Bttrilmtoil to 
Baudhilyaiia defines ' Snpinda ' as ' the patrnal grandfather. 
gTund&tiier, the father, the man himself, his uterine brother hy n 
woman of equitl caate (that is, the noii of hia father bj the siimu 
mother as himself, provided i>he lie of eqtial caale with hpi- hushandl, 
his son, hia ton's son, »nd the son of the ^^nditon,' But this 
uannot be the meaning of Sapinda in Guutuuiu (xiv. 13, aod 
XTIII. 6). Vifihiiu seemti to employ Sapinda and Bundhu ai 
eynonymoua (ini. 10), 
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compendious Bummary of the law in aphoristic lan- 
guage. It ie to be observed, however, that they are 
full and clear enough on all subjects to which they 
attach importance. It is, I think, impossible not to 
Bee that, so far as regards collateral succession, they 
were little interested in it. The truth seems to me 
to be that they trusted, for the proper devolution 
of the inheritance, to their various contrivances for 
providing a son when legitimate sons had failed, 
to the appointment of a daughter, to their fictions 
of sonship, to adoption and to the Niyoga. It is 
probable that at first an efficacious sacrifice to 
the dead could only be oflFered by a descendant in 
the direct line ; and though some of the artificial 
methods of obtaining a worshipping representative 
were disapproved of, it is very likely that a col- 
lateral relative could not originally sacrifice at all 
with any prospect of conferring or recei\Hng spiritual 
benefit. But all the artificial expedients, save on", 
for providing sons have long since been exploded in 
India, They are not permitted, says the orthodox 
Hindu doctor, in the Iron Age in which we now live, 
because of the hardness of meu's hearts. As a 
matter of fact, a current of feeling adverse to some or 
all of them rnns through the most ancient of the law- 
books, and ttiis is the source of the opiuion which 
has ultiuiately prevailed. Nowadays, if a man has 
no legitimate sons, he has no resource but adoption, 
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either by himBelf or his widow, and there are local 
dispntes wbedier the widow requires his consent or 
directions to be ^ven before he dies, and if she re- 
quires it, in what form it should be given. Such a state 
of the law adds greatly to the modern importance of 
collateral succession, and there are facts which co-ope- 
rate with the law. There is marked infertility among 
Hindus of high rank, and, though there may be a 
theoretical preference for adopting a son rather than 
allow the succession to go to a collateral, yet (as J 
am informed) there is a gre;it deal of the same 
superstitious disrelish for effecting an adoption which 
is known sometimes to prevent in England the 
making of a will. 

The original authorities for the very extensive 
body of modern rules governing the succession of 
collateral relatives are far less the ancient law-books 
than the so-called mediaeval Digests, dating approxi- 
mately from the eleventh to the fourteenth century, of 
which the most archaic is the ' Mitaksbura.' The most 
general feature of this body of rules is thus described 
by Mr. J. D, Mayne (' Hindu Law and Usage,' 
p. 51) : 'Except in Bengal, agnates, kinsmen con- 
nected through male descents, exclude cognates, kins- 
men through females, to the fourteenth degree.' The 
same preference for males is observable in the rules 
of succession shown to prevail in the Punjab, whex-e 
law and usage are ' essentially uusacerdotal, uusacra- 
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mental, secular.' The judicial experience of the Chief 
Court of the Punjab here coincides with the conclu- 
BJona of the official inquirers, and establishes that 
' kinship is wholly agnatic' ^ There can be no doubt, 
therefore, that agnatic succession among collaterals is 
the general principle of Hindu usage. It was the ex. 
elusive principle of the Roman law under the Twelve 
Tables, and it governed the remoter collateral buc- 
ceesions under the law of Athens, which prescribed 
that agnates should always have precedence over 
cognates (^irpoTLfiaadai tous a.TTo Ttuf appevcov rStv otto 
&y]\€t<ov). Indeed, if a comparatively recent writer* 
may be trusted, agnatic succession; succession through 
males exclusively, was, if I may so put it, the common 
law of Greece. 

But one remarkable exception to this general 
preference for males in India is specified by Mr. 
Mayne. In the populous province of Bengal Proper, 
also noticeable for the nearly total disappearance of 
the Village Community, cognates are largely admitted 
to succeed, and sometimes in preference to agnates. 
' Heirs in the female line frequently take before very 
near Sapindas in the direct male line ' (' Hindu Law 
and Usage,' p. 428). Mr. Mayne has very copiously 
illuBtrated this pecuUarity of Bengal law, and traced 

* See Boulnois nnd Ratti^^iui, Notes on Punjab Law, p. 85. 

* DiodoruB SiculuH, xii. 14 (commenting on a. probably gpurioiu 

law attribnUid to CliHroniiaB). 
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it to its causes, in liis sisteenth chapter. The rela- 
tively modem authorities followed by the Brahmani- 
cal lawyers of that province — the Daya-Bhaga and 
Daya-Kraraa-Sangraha — are charged with sacerdotal 
doctrine. They display not only a close connection 
between ancestor- worship and inheritance, but a com- 
jtlete dependence of the last upon the first. The first 
question is, What is the exact amount of spiritual 
benefit received by the ancestor fi-oni the sacrifices, 
and what is the precise amount reflected on the wor- 
shipper? — and this is an accurate measure of the place 
of the worshipper in the table of succession. 

The explanation seems to me to be that the 
original Ancestor- worship transformed itself, and in 
the course of change helped to modify the law, but 
did not afl^ect all the stream of legal doctrine in the 
same degree. Originally, it cannot be doubted, the 
ancestor worshipped was a male, and the worship- 
per wa« his direct male descendant through niales. 
Again, nothing can be stronger thim the denials of 
the right of any woman to offer a sacrifice which we 
find in the ancient writers. ' A female shall not 
offer any burnt oblation' (Apustauiba, ii. vi. 15. 18) 
But, na I pointed out before, there seems to have 
arisen in time a practice of associating the ancestor's 
wife with the ancestor us an oljject of ivorship. ' A 
man must fare by himself in the other world," say 
ihe Hindu doctors. ' Even were he to die with 
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him, a kinsman cannot follow his dead relative.' * 
' All, excepting his mi/e, are forbidden to follow him 
on the path of Yama ' — a passage which in later 
times became one of the chief authorities for the 
burning of the widow. Thus in early, but still not 
in the most ancient, times, men are found worship- 
ping their mother as well as their father, and also their 
maternal anceBtors, though without quite putting them 
on the same footing as their ancestors through males. 
One great breach was thus made in the ancient sys- 
tem. Another tranafonnation of religious ideas, which 
did not perhaps extend beyond particular Brahmonical 
Bchools, may be traced in the Daya-Bhaga. The 
growing moral dissatisfaction with the artificial modes 
of procuring sons must have increased the chance of 
childlessness, and therefore of a failure in the sacri- 
fices. Such a prospective result, drawing with it not 
only supernatural penalties on the dead, but secular 
losses to the Brahmans, would tend to produce or 
strengthen the belief that mere collaterals might 
efficaciously offer sacrificial honour to the dead, and, 
further, would aid in enlarging the view of collateral 
relationship as widely as possible. This, in fact, is 
the religious system shadowed forth in the treatises 
of authority in Bengal. It is a system aimed, among 
other things, at bringing as large a number of rela- 
tives as possible, including cognates, or kinsfolk 
t Vishnu, XX. 39. 
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tliroagh ivomen, within the drcle of more or less 
cfTicacious worshipjiers. It is moreover a system full of 
tliftt minute detail and of those subtle inferences from 
Bupposed principles which are characteristic of a highly 
(levelopeii reli^on which has long since departed from 
its original simplicity. I nniat leave the distinctions 
lietwe*"!! the oblation of an entire funeral cake, the offer- 
ing of the fragments left on the hands and wiped off 
them, and the mere libation of wat«r, together with 
the coiTesponding distinctions between the classes of 
relatives admitted to the succession, to be studied in 
the books of professed writers ok Hindu law, and 
especitdly in the works of Mr. J. D. Mayne and of 
Professor Rajkumar Sarvadhikari, 

I have already stated my belief that at the back 
of the ancestor-worship practis^ by Hindus there 
lay a system of agnation, or kinship through males 
only, such as now survives in the Punjab. I so far 
agree with the theory of M. Fustel de Coulanges that 
I believe thifs system to have been at first greatly 
strengthened by ancestor-worship. But it seems to 
me plain that ancestor-worship in its later growth, 
acted as a weakening and dissolving force upon the 
ancient kinship and the ancient family. The eecular 
law followed by Hindus was not, however, equally 
or universally affected by the religious develop- 
ment. The Mitakshara, which is, on the whole, 
of more authority in India than the Daya-Bhaga, 
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is manifestly based in the main upon the more 
ancient conception of kinship. At the same time I 
do not regard the system of the Daya-Bhaga aa 
simply an after-growth of the system reflected in the 
more archaic treatise. It is rather a separate deve- 
lopment of the ancient sacerdotal law. The ideas 
which led to it are more or less discernible in the 
oldest treatises, but they seem to have been carried to 
their consequences in some law-schools more rapidly 
and completely than others. Nobody will understand 
the relatively late collection of rules called after 
Manu, who does not recognise that it has been 
materially affected by the religious transformation. 

Araongtheforceswhichbavecaused and directed the 
progress of human society, one of the most powerful has 
been the Edict of the Roman Pnetor, which gradually 
brought law into harmony with a set of principles 
known under their most general designation aa Equity. 
It completely transmuted the Roman jurisprudence; 
and the system, formed by its infiltration into older 
rules, is the fountain of nearly all modem Continen- 
tal law, of some part of the English law, and of the 
greatest part of the existing Law of Nations. These 
principles were finally considered by the Roman 
lawyer.s to fit in with a Greek philosophical concep- 
tion, the Law of Nature, which was destined to have 
a serious influence on human thought down to our 
own days. At an earlier stage of legal opinion tlie 
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PrBBtor's Edict was thought to embody the Jus Gren- 
tium, a suppoaed generalisation of the usages of a great 
part of mankind. But of the moat ancient history 
of the Roman Equity we cannot be said to know any- 
thing. We have evidence, however, that the Edict was 
employed in very early times to transform the Roman 
law of Inheritance, founding it on a view of kinship 
very faintly recognised previously or not at all. Now 
I, at all events, cannot read the ancient Hindu law- 
tracts and compare them with such treatises aa 
the Daya-Bhaga and Daya-Krama-Sangraha without 
being led to the conclusion that, in the interval be- 
tween the two states of the law reflected in the older 
and the later books, a change has taken place among 
the Hindus extremely like that which has occurred 
among the Romans when the Agnatic Inheritance of 
the Twelve Tables had been altered into the Cognatic 
Succession of the Edict. But the ancient Roman law 
of inheritance was closely implicated with ancestor- 
worship. Tills at all events must be taken as placed 
beyond doubt by M. Fuetel de Coulanges. The 
ancient Hindu law had undoubtedly the same baaiB, 
but it underwent in parts of India very much the 
same modi£cations as the Roman law, and became 
a system of inheritance, allowing kinsmen through 
females to inherit as well as kinsmen through males. 
The newer Hindu law, however, carries with it the 
explanation of its own origin ; the religious element 
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in it has been transmuted, and the law with it. I 
suggest, therefore, that the Roman Equity had its 
beginning before l^al history began, in a modified 
ancestor- worship and a change in the religious con- 
stitution and religious duties of the family. There 
are no ancient philosophies, and perhaps not many 
modem philosophies, which may not be suspected of 
having their roots in a religion. The Athenian law 
corresponds in some of its rules of collateral suc- 
cession to the later rather than to the earlier Roman 
law, and here, too, I suggest that a change was pro* 
duced by an alteration of religiouB ideas. 
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NOTES AND ILLUSTRATIONS. 
Note A. 

mSDU PATBIA POTESTAS. 

It is possible that the ancient sacerdotal writers, 
beaidea being led by the dependent poairion of their 
order into denying the multiplication of religious 
observances through the dissolution of tribal and 
joint family groups, were also desirous that the period 
at which each household broke up into several families 
should not be delayed till the death of its head. 
Their expectation is that the faithful Hindu, the man 
twice bom through the study of the Scriptures, will 
retire in advanced years from active life and become 
an ascetic or a hermit. There are a few texts which 
have been thought to imply that the sons of an aged 
father could compel his retirement. Gautama (xv. 
19), while condemning such a practice, perhaps ad- 
raits its existence. But, whatever be the meaning of 
these texts, I cannot allow that they lend any counten- 
ance to an opinion that sons could compel a partition 
of the family property at any time against the will of 
their fatlier. T regard them as exclusively applying 
to the case of a father who has reached an age at 
which it has become a religious duty for hiui to 
abandon secular life. The fulness of the ancient 
Hindu Patria Potestas may be safely inferred from 
the veneration which even a hving father must have 
inspired under a system of ancestor-worship. At 
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• .1 much later date the law-book of Mann tlechnvs 
that ' Three persons — a wife, a son, and a slave — are 
declared by law to have in general no wealth ex- 
clusively tlieir own; tlie weulth which tliey may 
earn is rejrularly acqiiired for the iiiau to whom they 
belong' (Mann, vnr. 41fi). A etill moi-e recent, but 
still ancient, authority — Narada (v. 39) — says that 
a son is ' of age and indt:puDdent in cotie his parentis 
he dead ; during their lifetime he is dependent, even 
though lie'w! grown old.' And nowajiay^ ^Ir. Xelson, 
speaking of the South of India, over which the cruHt 
of sacerdotiil Hinduism la tliiu, dewcribes the I'atrisi 
Potcstas, which he knoivs bv observation, as lln) uim 
great standing institution of the Hindu, ' It is tlir 
undoubted fact that among the so-called Hindus of 
the Madras provutce the father is looked upon by all 
at the present day as ihe liujuh or absolute sovei-eign 
of the faniil\' that depends upon him. He is entitk-d 
To reverence during life as he is to worship after his 
death. His word is law, to be obeyed without qtieh- 
tiou or ileiiiur. He is really tlie ' uuiriter of the 
family. — of his wife, of liis f^ons, of his slaves, and of 
his wealth ' (' View of the Hindu Law.' p. 5(j). And, 
at p. 38, ' Kesistance to the will of the father appears 
monstrous.' 



Note B. 
POLrAJfDsr. 

I 8HO0LD be sorry to have it supposed that I doubt 
the existence of Polyandry, and specially hi the form 
of a plurality of hiishanfls who were bi-others, a? .-in 
occasional practice of the ancient world. The mueh- 
diacuesed story, in the Mahahbarata, of Druupadi 
becoming the ivife of the five I'uudavi princes may 
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be open to various interpretations (see Mayne's 
'Hindu Law and Usage,' p, -^9), Imt there is fairly 
e^ood evidence (Polybius, xii. 7, 732, following TimsBus) 
that the Spartans practised polyandry. What 1 doubt 
(with Mr. L. H. Morgan) iu the importance of the 
|>]ace assigned by Mr. McLennan to polyandry in the 
evolution of society. It serves as a caution against 
being too much impressed by the antiquity of the 
Indian and Greek examples to be reminded that the 
President de Bros-^es accused the Vmotian aristocracy 
of practising the polyandry of brothers in the early 
part of the eighteenth centiirv ( ' Lettres Ecrites 
d'ltalie, torn. i. p. 157). The Spartan and Venetian 
arlstocriiries were both noted for their want of deli- 
cacy in sexual relations, and in both rasps the rause 
of the practice seems to have been the levy of public 
taxation on eepai-ate households which did not come 
into existence without separate.' ranrrlages. The 
usage seems to me one which circumstances over- 
powering morality and decency might at any time 
call into existence. It is known to have arisen in 
the native T^i di ft n anuy. 
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CHAPTER V. 



ROYAL SDCCEBSION AND THE SALIC LAW. 



In the legal history of those Western societiee which 
have passed through feudalism, Sticceasion to Property 
and Succession to Thrones are intimately connected 
together. When Bruce and Baliol, with ten other 
comi>etitors, conduct a litigation before Edward I. of 
England rcBpecting the right to the Scottish Crown, 
the arguments are not distinguishable in principle from 
arguments on the inheritance of an ordinary fief, and in 
point of fact this famous dispute did settle some points 
in the law of succession to land all over the West. 
Hut the law systems of the East, which contain an 
elaborate law of succession to private property, con- 
tain little or nothing about succession to thrones. 
One rdgning Mahommedan house, that of the Otto- 
man Sultans, has continued to our day a system of 
royal succession of the highest antiquity — that under 
which the ehlest male relative is preferred in the suc- 
cession to the son ; but there is no clear connection 
between this rule and any part of the abundant private 
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law of inTieritance declared by the Malioinmedan doc- 
tore. At most we may trace a resemblance in the places 
respectively assigned to the son and to the paternal 
uncle in the Mahommedan scheme. Indeed, of all 
systems of succession to property, the Mahommedan 
system is the moat difficult to adjust to royal succes- 
sions. It is a system of minute fractional division be- 
tween a number of relatives whose grouping ' nobody 
seems to me to have as yet successfidly explained. I 
agree with Sir George Campbell, that it must have 
grown up among a race whose property was easily 
divided into units, and possibly consisted of flocks and 
herds ; and, again, I think that Mr. Almaric Rumsey 
(' Mohammedan Law of Inheritance ') has conclu- 
sively shown that its greatest apparent difficulties 
arise from the fact that, whatever was the algebi-aical 
knowledge of later Mahommedans, the earliest ex- 
positors of this law were ignorant of some simple 
jirinciples in the manipulation of fractions. On the 
whole, we must at present be satisfied with the ortho- 
dox Mahommedan explanation of the rules, which is, 
that they rest upon separate utterances of authorities 
supposed to speak with Divine authority — of the Pro- 
phet, his companions, and those who talked with 
them ; and that they are not therefore necessarily 
reducible to systematic order. 

' The (liffipuitj- in caiued by the compoeitioD of the clan of 
MafaODiinpiliin Inti^iritors koown as the Hbarera. The two rem&ia- 
iog claticOB se«m to exhibit the ubuuJ prefei-ence of Agnates to 
Gogsfttw. 
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The Hindu law of succeasion has more authentic 
claims than that of the Mahomuiedans to a religious 
origin. Some of its principles can be applied without 
much difficulty to a royal succession ; but neverthe- 
less it is essentially a law of succession to private 
property. It is somewhat remarkable that we learn 
little from the ancient Hindu lawyers of the rules 
under which a King should succeed. For when they 
have once recognised the King as an important 
auxiliary of the Brahuian, they are not chary of 
advice to hiui or of opinionci on his duties. First of 
all, he is to execute justice and maintain truth. But 
much more than this is inculcated on him. Even so 
old an authority as Apastamba (ii. x, 25. 1) tells 
him how to build a city and a palace. ' The palace 
shall stand in the heart of the town. In front of it 
there shall be a hall. That is called the Hall of In- 
vitation. At a little distance from the town to the 
south he shall cause to be built an assembly house, 
with doors on the south and on the north sides, so 
that one can see what passes inside and outside. In 
all these three places fires shall bum constantly, and 
oblatioiiit shall be offered in them daUy, or at the daily 
nacritice of a householder. In tins hall he shall put 
up his guests, at least those who are learned in the 
Vedas. Rooms, a couch, meat and drinic should be 
given to them according to their good qualities. But 
let not the king live better than his spiritual directors 
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or hia ministera.' Elsewhere he ia taught how to 
amuse himself with dice, 'ia even numbers, made of 
vibhitaka wood ; ' how to appoint administrative 
deputies ; how to reward successful generals. Gau- 
tama compendiously lays down that the king is 
' master of all with the exception of Brahmans ; ' and 
in the later treatises, A^ishnu and Manu, there are 
very long discussions on regal duties, the teacher 
even giving an account of the art of strategy and of 
the methods of taxation. But there is nothing about 
the way in which princes succeed to t' 
a trace of a rule be sought in a direi 
torious king, ' not to extirpate the roy 
he conquers a country, but to invest a 
race with the royal dignities. The r 
applies his religious law to royal succ 
analogy, and he generally applies the 
that law. The family custx^ms which I 
in Indian royal houses reflect the anciei 
mentioned by our oldest authorities, on 
primogeniture and indivisible patrimoi 
be observed that they show a marked 
Adoption over Collateral Succession. 

The truth is, that for Oriental syett 
aion to Thrones, we have to go to usi 
haps than the great religious moviii^i] 
swept from time to time over tljc \-'.u . 

at all events, a history independent uf tlit tiiffUCuLiunB 
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to which these movements give birth. The real or 
pretended doubts, the bitter disputes, and the san- 
guinary wars which the application of these customs 
occasioned were once among the chief scourges of 
mankind in the countries in which they prevailed, but 
the area of such troubles has been much contracted 
by the British Indian Empire. Yet the Empire itself 
was only the other day mixed up with one contro- 
versy of the kind which might be taken as a typical 
example of its class. One can never be very sure how 
long any Indian events survive in English memorj-, 
and yet some of us shoiild recollect the per])lexity 
caused by the names and claims of the various Chiefa 
or Princes who appeared during three or four years in 
the newspaper corresjiondence as pretenders to sove- 
reign authority in Afghanistan, We heard of the 
unhappy Shere Ali Khan who. after the first British 
success, retired from Calml, his capital, only to die — 
of Yakub Khan, now a State-prisoner in India, who 
nded at Cabul as Shere Ali's successor at the time of 
Sir Louis Cftvagnaii's assassination — of Abdurrhaman 
Khan, long an exile in Russia, who now wears the 
most distinct badge of modem A%han sovereignty 
by holding the three great cities of Cabul, Candahar, 
and Herat — of Ayub Khan, who, after inflicting on 
British Indian troops the first defeat in the open field 
which tliey hail suffered for seventy-eight years, tm 
utterly routed by the victorious Gieneral Roberts, and 
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who, after another ttuccess iigainKt his rival Abdmrha- 
man, was finally defeated and compelled to take refuge 
in Persia. There were alao the obscurer names of 
AWuUa Jan, now dead, who was a younger son 
of Shere Ali Khun, and who was long accepted 
by all e.\cept his elder brother as his father's heir- 
upparcnt, and of Musa Khan, the son of Yatub, whom 
1 have seen ajraken of in the newspapers as the only 
legitiiuule claimant to tie Afghan throne. All the 
princes I have named were in some sense pretenders to 
the throne, and they are all near kinsmen, being all de- 
scendants of Dost Mahomed Khan, against whom tlie 
British fought in the old Afghan war of forty-four 
years since, and in whose room they set up for a 
while n client of their own, Shall Suja. How was 
it thBt BO many near relatives claimed to be the sue- 
iTCSBom of the last reigning prince? Hardly one 
of them is entitled under the i-ules about succession 
to throned to which we are accustomed, Shere Ali, 
after a hard struggle, succeeded his father, Dost 
Mahomed, but he was not his fathur's eldest son. 
Vakub Khan was not Shere Ali's eldest sou, imd he 
was all but supplanted by a much younger brother, 
Abdulla 'Ian, and was long imprisoned for question- 
ing his claims. Abdurrbanian Khan, the now reign- 
ing Ameer, is not a son of Shere Ali at all, but the 
von of his elder brother, and yet not, it is tliought, of 
hia eldest brother. Ayub Khan, on the other hand, is 
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a soil of Sbere Ali, but he is younger than his brother 
Yakub Khan, who bas a son living, the Miisa Ehan 
who, as I 8aid before, has been called the legitimate 
heir to the throne. How then eome all these princes 
TO be rivals of one anotlier ? How is it that there is 
uo rule, as with us, to regulate (as we should Bay) 
the descent of the Crown ? 

The great difference between the East and West 
is that the Past of the West lives in the Present of 
the East. What we call barbarism is the infant state 
of our own civilisation. The rivalries of these Afghan 
princes bring us back to one of the oldest causes of 
war and bloodshed among men, the disputed succes- 
sion to political sovereignty. And the source of these 
disputes is to be sought in an ancient fact too often 
neglected or forgotten. When political sovereignty 
first shows itself (and the stage of human history at 
which it shows itself is by no means the earliest 
ascertainable), this sovereignty is constantly seen to 
reside, not in an individual nor in any definite line of 
persons, but in a group of kinsmen, a House or Sept, 
or a Clan. 

In Greek history, there is a later form of this 
sovereignty which has a name of its own ; it h 
called a hegemony, the political ascendency of some 
one city or community over a number of subject 
commonwealths. But in more ancient times ihe 
royal or ruling body was more often a group of tdus* 
X 3 
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iiien,*CUii,orft Sept, edied a Ib£b a Joint Fanuly. 
In the soeioit worid, dn gnxqt «£ rayal ktosmen 
had often a pord^ ficdtiooe pe£grae, and preusMled 
to be deaeended from a god; and tboc is an example 
of thb dami in oar own daj, smcx the Emperor 
or Mikado of Ji^nn, who hw a 3linist« at the Fng- 
lidi GooTt, lajrs daim to a dmne aacestry. Some- 
tiiDM, bowever, the reigning Hoose oouaata of tlie 
deacfndmto of a known historical hao, as was the 
case with tbe roost iUiutrioas of aH royal frm JlifH, 
the Jewish princes descended from David, tlM eon of 
•fe^wc. And jastait among Uie Hebrews there were two 
rival royal clans, the princes of Jadah and the princes 
of Israel, so also there have been rival clans pretend* 
Ing to the A%bao throne, and tbe old A%b.-m war 
was not so mncb a struggle between Doet Mahomed 
and Shah Suja as between tbe clans to which these 
cbiefe belonged, tbe Snddozies and tbe Barukzies, 
Bloody wars have frequently been fought between 
the partisana of rival claoB and bouses, bat in some- 
what later times civil strife has chielly raged between 
individual pretenders belonging to tbe same bouse. 
The reason of this is, that there are few things on 
which mankind were at first less agreed, few things 
on which their usages were less at one, than the rule 
which Bhould determine which of the family should 
have its headship. We are so used to some form or 
other of Primogeniture as the system which regulates 
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the devolution of crowns that we have some difficulty 
in understanding the ancient disputes of which I 
have spoken. Yet Primogeniture — to which as a 
•political institution I may observe that the human 
race has been deeply indebted — did not at first appear 
in anything like the shape in which we are familiar 
with it ; and, even when it approached that shape, 
its rules were subject to many uncertainties. On all 
sides we find evidence that, in the beginnings of his- 
tory, quarrels were rife within reigning families as to 
the particular rule or usage which should invest one 
of the royal kinamen with a primacy over the rest ; 
and these quarrels bore fruit in civil wars. The 
commonest type of an ancient ci\nX war was one in 
which the royal family quarrelled among themselves 
and the nobility or the people took sides. The mad- 
ness of rivalry took posseBsion of the chiefs and the 
people were smitten. 

A very ancient, possibly the most ancient, method 
of settling these quarrels was that which baa beeu 
called in oiu" day Natural Selection, Tlie competing 
chiefs fought it out, and the ablest, or the strongest, 
or the luckiest, lilled liimself into supremacy. Now 
and then, one ol' the kiiismen has had the opportunity 
of crushing the others by a sudden blow, and this is 
the case of those massacres of princes which from 
time to time appear in Oriental history. One of them 
is described in that story in tin: Hebrew Chrouiclea 
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which gi%'es its plot to Racine's fine play of Athaiie.' 
Athaliah, the queen-mother in Judah, thai, ' wicked 
woman,' seeing that her eon King Ahaziah was dead, 
arose and destroyed all the seed royal of tlie bouee 
of Judah. One child was saved and hidden in the 
house of God six years : and Athaliah reigned over 
the laud (2 Chron. xxii. 10). More revolting, be- 
cause more systematic, were the massacres of their 
near collateral relatives by the Ottoman Sultans ; but 
the Turk who bore no brother near his throne had 
his excuse in a peculiar rule of royal succession of 
which 1 will say something presently. The atrocities 
of tlie Seraglio were more than matched only the 
other day by those committed in the palace at Manda- 
lay by the present King of Burmah, Thebaw. 1 have 
little to say for a personage who in the course of a 
single week shed the blood of nearly every relative, 
male or female, within his grasp ; but undoubtedly, 
when there is no clear rule of royal succession, the 
choice may unhappily lie between one of these mas- 
sacres and prolonged and desolating civil war. Fortu- 
nately a great deal of the progressive civilisation of 
the human race has consisted in the discovery of 
remedies against violence ; and the evil of dynastic 
contests has been so manifest, and so Httle tolerable, 
that men seem very early to have .itriven to find 
contrivances for preventing them. Such contrivances 
were indeed not absolutely new ; most of them were 
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etill more andent tribal or family usages put to & 
new use. 

One of the most ancient of them ie to obtain the 
jieacefiJ coosent of the community to the succession 
of a particular chief either before the death of the 
last reigning sovereign or immediately afterwards. 
An elective monarchy, much modi6ed in its later 
form, survived till the last century in Poland, and 
the most august throne in Europe, that of the Empire, 
of the Roman or German Empire, was till the begin- 
ning of the present centtiiy open in theory, as Mr. 
Freeman puts it, to every baptized Christian, There 
are in fact few monarchies in whose records some 
trace of an original popular election or confirmation 
cannot be found, and there is even a survival of it in 
the ceremonies of an English Coronation. A conve- 
nient modification of the system, which removes a 
dangerous interval between prince and prince, is to 
have tlie election during the lifetime of the reigning 
chief or king ; and thus, in Germany, a King of the 
Romans was generally chosen who was to become 
Emperor on the Emperor's death. A precaution of 
the same class, pjirtlcularly where there is a numerous 
progeny of princes produced by polygamy, lies in the 
appointment of his successor by the reigning chief 
during his lifetime. This on the whole seems to be 
the system of succession prevailing in AfghaniBtan. 
Shere Ali owed hiw throne ro it and so woiilil Shere 
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Ali's heir-apparen I , Abdulla Jan, if he had lived. 
But that it has to compete with other ideas about 
succession is plain from the bloody civil war which 
followed Shere Ali's accession and from the later 
quarrel on this very point between Yakub Khan and 
his father. The present Ameer, Abdurrhaman Khan, 
owes notliing to it. The weakness of the system lies 
in its tendency to produce the nomination of the child 
of some favoiirite wife, and thus to lead to endless 
palace-intrigues which sometimes l)ear fruit in civil 
war. Yet another contrivance, probably much older 
and in itself extremely rational, was once very widely 
difFueed over tbe world, but has now only one field 
of operation among the European dynasties. This ia 
the descent of the sovereignty to the oldest living 
male of the family. It still survives among the 
Turks. The present Sultan succeeded hie brother, 
who had children ; and Sultan Murad, who reigned 
for a few months, succeeded his uncle, though his 
uncle, Abdul Aziz, left male children. Where tbe 
system may be observed in its more barbarous fonii, 
we find it generally combined with that which I 
mentioned first, popular or tribal election. The Irish 
tribesmen and even the clansmen of tlie Scottish 
Highlands once elected their chiefs, but the former 
always chose the brother of the last chief, if of mature 
years, and the latter seem in very ancient times to 
have made similar elections. In warlike and per- 
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petually disturbed societies there could be hardly a 
better principle to foUow, for it has the great advan- 
tage of providing that the new chieftain shall be a 
grown and experienced man ; and barbarism cannot 
afford to face the dangers of royal minorities. Its 
disadvantages do not begin till princes have begun 
to live in palaces amid luxury and ease. The heiu- 
appareut then receives a training which more than 
compeusatea for his maturity of years. The seclusion 
in which lie is kept, the jealousy with which all his 
energies ai-e repressed by the reigning monarch, and 
his long familiarity with the harera, miike it too pro- 
bable that he will prove an incapable ruler if he is 
allowed to succeed. But the interests of the existing 
Chief, and still more of his children, are against the 
heir-apparent continuing to live. It is only in quite 
recent times that the next eldest male relative of a 
Turkish Sultan could be reasonably sure of the suc- 
cession. The declaration that fratricide is a rule of 
the Ottoman State is attributed to Mahommed II., 
but the great example of the practice was set by 
Mahommed III., who massaci-ed nineteen of his 
brothers and caused to be drowned twelve of his 
father's wives who were supposed to be pregnant. 

The system which I have described, that under 
which not the eldest son !ivi the eldest male kinsman 
succeeds, now bears very generally the name of 
Tanistry, from the Celtic word which points to its 
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practice in ancient Ireland, Tanistry seems to be 
the undoubted parent of Primogeniture as we know 
It. But this later system of succeasinn to thrones, 
though in some respects a great advance on Tanistry, 
was not at all free from dangerous uncertainties when 
it was 6rst followed, and indeed woinc of tlitise uncer- 
tainties linger about it still. It was through one of 
such uncertainties that the fortunes of this country 
came to be mixed up with a disputed auccession, and 
that our ancestors were engaged in a foreign wjir 
which lasted a hundred years and which entailed a 
bloody civil war aa its consequence. The Royal 
House or Sept, whose disputed headship involved 
England in these calamities, was that of tlie Capetians, 
of the collective body of the descendants of Hugh 
Capet, who in 987 got himself elected King of the 
Franks, or French, and founded the feudal monarchy 
of the country which, by successive additions, has 
since become so famous under the name of France. 
The progeny of Hugh Capet, continued exclusively 
through males, is not extinct at the present moment, 
after nine centuries ; but his male descendants, in the 
direct line of descent, came to an end in 1328. 
Philip the Fair, the man of strongest character in the 
whole line of Frcncb kings, with the possible excep- 
tion of Henry IV. of France and Navarre, had died 
in 1314, leaving three sons who successively ascended 
the French throne under the names of Louis X., 
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Philip v., and Charles IV. No one of these three 
kings left sons, but two of them left each a daughter, 
and one left three. Now Edward III. of England, 
who held the English Crown by an independent 
title, waa a Capetian through his mother, Isabel, the 
' she-wolf of France ' of Gray's well-known Ode. 
Isabel was a daughter of Philip the Fair. On the 
death of Charles IV. of France, the youngest of the 
three royal brothers who died without male issue, 
our Edward HI. put in a cluni to the French 
Crown. It is usual both with French and with 
English historiims to describe this claim as wholly 
untenable, but, though I will not here discuss what 
is really a point of technical law, I will pause to say 
that this view of the utter baselessness of Edward's 
title seems to me to be based partly on ignorance of 
certain peculiarities in ancient systems of law and 
partly on the assumption that certain legal rules, 
which were then unsettled, were as clearly recognised 
as they now are. There are some very ancient bodies 
of law which, though showing a decided preference 
for male inheritance, nevertheless permit the family 
to be continued through a daughter when the sons 
have failed. The ancient Hindu law required that in 
such a case the daughter should be" appoinfed, as the 
Sanscrit word is translated, to bear a son to her 
fikther. It Is remarkable that this was the exact 

* See above, Ohapter IT. 
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position of Edward III. He diaclaimed the idea that 
France could be ruled by a womim, but he coQtended 
that, her brothers having died, she could transmit 
her father's right to hei* own male child. There are 
other apparent objections to Edward III.'s claim, 
arising li-oiu die liict ihiit iJl the suna ul' I'hilip the 
Fair had left daughters, but it may be shown from 
the law-books of the time that, even in the inheritance 
of private property, the rules of succession which 
were to prevail under such circumstances were still 
uncertain. 

It is probable, t!ien, that the argument of 
Edward III. was not considered in his day to be as 
untenable as all French and some English writers 
have represented it, but that it answered to some 
ideas about royal and other successions which were 
more or less current. But the point was no doubt 
regarded always as a doubtful one ; and in fact in 
1316, on the death of the eldest son of Philip the 
Fair, Louis X., who left a daughter, an Assembly of 
Notables, which is sometimes described as the States- 
General of France, had resolved that the French 
Crown descended exclusively to males and through 
males. Thus the question of law was fully and fairly 
raised ; and it promptly fell under the only juris- 
diction by which it could possibly be decided. It 
was put to the arbitrament of the sword. From the 
cojiuiieiinment of active hostilities by Edward 111. 
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to the close of the English mvasion of France under- 
taken by Henry V., the years of war between tht 
English and French were as nearly as possible a 
hundred and twenty, inten'upted only once by a 
regular peace, and always on the question of royal 
succesBion ; and this hundred years' war, as historians 
now call it, left undoubtedly as a legacy, as tlie result 
of the fierce military habits which it produced, the 
bloody struggle known as the Wars of the Roses, iu 
wMch, to say the truth, the symbols of the two con- 
tending royal houses, the White Rose and the Red, 
were no more to the turbulent and warlike English 
nobility than the blue and green colour,-* of the race- 
course which once divided the populace of Constan- 
tinople, the New Rome, into fierce and seditious 
factions. The English kings bore the title of King 
of France, and carried the French lilies on their 
arms, down to the beginning of the present century. 
In the repeated negotiations between the British 
Government and the first French Republic, which at 
last bore fruit in the hollow and transient Peace 
of Amiens, the question of giving up this title 
and armorial bearings played a considerable part, 
as may be seen from the Papers of Lord Malmes- 
bury. 

With this famous dispute between the English 
and French kings — a dispute in which the English 
people from the first heartily took part, and in which 
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the French people first imliibed the national spirit 
which has ever since characterised them — with this 
(liapute there are considerations connected which 
seem to me sufficiently interesting to deserve to 
occupy the rest of this pajxr. Some of this interest 
is literary ; some is archseological ; but some is prac- 
tical. We Englishmen are satisfied to rest the title 
of our Royal House on the Act of Settlement, whidi 
limits the right of succession to the descendants of 
the Electress Sophia of Hanover, But in other 
countries the old doubts which caused the. war of a 
himdrcd years have still vitalitj' enough to affect 
practical poUtics. As I before stated, the Capetian 
Sept or House, composed on the principle laid down 
by the States-General of 1316, of males who spring 
from mules, still continues. It embraces the elder 
branch of French Bourbons, re|)reBentetl by the 
Count de Charabord, the younger branch consisting 
of ihe Princes of Orleans, the Spanish Bourbons, and 
the Italian Bourbons sprung from them. King 
Alfonso of Spain is the son of a Bourljon father and 
a Bourbon mother, but he is a king in right of his 
iiMithur, imd he was engaged a few years since in a 
civil war witli his cousin, Don Carlos, whose pre- 
fvnttUnis to the throne are derived exclusively tlirough 
mali^s. The conflict of title l>etween the Count de 
ChumlKinl iiml tlie Orleans princes is of anotlier kind 
and of a more miHlern type. All of them are full 
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Bourbons ; but nevertheless the theory of sovereignty 
and government called Legitimiam, which is still a 
factor in French and Spanish politics, is ultiuiatel}' 
based on the assumption of a sort of sacred and inde- 
feasible law regulating succession to the Crown, and 
placing it beyond competition and above popular 
sanction. There is no doubt that the belief in the ex- 
istence of such a law first allowed itself during the con- 
troversy between Edward III. and Philip of Valois. 

This sacred and indefeasible law hears a familiar 
name. As it was at first conceived it was called the 
Salic law. It is not quite certain when men first 
began to suppose that the law thus designated applied 
to royal successions, but clearly this view prevailed 
both in England and France soon after the beginning 
of the hundredyears' war. What were the ideas about 
the Salic law which were common in this country 
from one hundred to one hundred and fifty years after 
the conclusion of this quarrel may be gathered from 
Shakespeare's ' Heiu-y V.,' act i, scene 2, where the 
English argument is put into the mouth of the Arch- 
bishop of Canterbury, It amounts to what lawyers call 
a plea in confession and avoidance. It admits ibe 
existence of a royal Salic law, but denies that it applied 
to the case of Edward III. and his rival. Now the 
Salic law, like the Capetian House, is still in existence, 
and we can put our finger on the very passage which 
wae supposed to confer on Philip of Valois his title 
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to the French throne. But both to the French argu- 
ment and to the counter-argument which Shakespeare 
borrowed from the English chroniclers there is one 
fatal objection. The Salic law does not apply at all 
to thrones and to the succession to thrones. It 
merely regulates the eucceesion to private property. 
When this most indisputable fact was 6r8t discovered 
in the sixteenth century by the rising learning of 
those times, there was a good deal of scandal in 
France and some little dismay. Xfontesquieu in the 
eighteenth century popularised the discovery ; and 
Voltaire is never tired of jesting at the Salic law, 
which he had always supposed, he says, to liave been 
dictated by an angel to Pharamond, the first Frankish 
king, and to have been written with a quill from the 
imgelic wing. The Salic law might in fact be best 
described as a manual of law and legal procedure for 
the use of the free judges in the oldest and most 
nearly universal of the organised Teutonic Courts, the 
Court of the Hundred : it only mentions the king in 
so far as the king has ituthoritv in the Court. It 
was once supposed to contain a reference to aome 
peculiar description of land called Salic land ; but 
the new English edition ^ clearly shows that the word 
'Salic' is an interpolation, and that nothing is re- 
ferred to except tJie private inheritance of simple land. 
It becomes therefore a matter of some interest to 
» See below, Chapter VI. p. 169. 



EOTAL SUCCESSION AND TllK SALIC LAW. 



145 



search out the true origin of this celebrated rale 
(erroneously supposed to be contained in the Salic 
law), which not only excluded females from succession 
to thrones, but denied the royal office to the nearest 
male kinsman if his connection with the royal house 
was through a feimile. It is first to be observed 
that, at the time of which we are speaking, the 
middle of the fourteenth century, there were two sys- 
tems of royal succession in existence of much greater 
antiquity than either the Royal House of England 
or the Royal House of France. One of these was 
followed by semi-barbarous tribes at the very ex- 
tremity of Europe, but it is of immemorial age, and, 
as some think, almost as old !is mankind itself. I 
have already called it Tanistry, the system under 
which the grown men of the tribe elect their own 
chief, generally choosing a successor before tlie ruling 
chief dies, and almost invariably electing his brother 
or nearest mature male relative. In the fourteenth 
century this system was confined to the so-called 
kings or chiefs of that part of Ireland which lay 
beyond the English Pale, hut there is a far-off echo 
of the same .system in the story which furnished 
a plot to the tragedy of ' Hamlet,' where the mur- 
dered king is succeeded not by his son, but by his 
brother, who strengthens his title (according to a 
usage also of the highest antiquity) by marrying 
the widow of his predecessor. The veiy memory of 
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Tanistry would probably have died out of Europe if, 
a centiuy later, this method of succession had not 
become that of a throne once the most exalted in 
Europe through the capture of Constantinople by the 
Ottoman Turks. The Snltannte in their hands fol- 
lowed this rule of descent, brother succeeding brother, 
but all trace of election by tlie people, if it ever 
existed, was lost. As followed by the Turks, the 
system of course excludes females, but it would pro- 
bably have excluded them at all times, as its m^ 
object is to secure a military leader in the maturity 
of liie. 

The other system of regal succession to which I 
referred was that to the throne and crown of the 
Roman Empire, which still theoretically survived in 
GJermany and Italy. This too was a system of 
election, but the right to have a voice in the choice 
of the Emperor had gradually become limited to a 
certain number of prelates and of princes once great 
officers of the Imperial Court. From cne of these, 
whom we know as the Elector of Hanover, our own 
royal family is descemled. The parentage of the 
elective Roman Empire may be traced to the acclaim 
of the Roman soldiery saluting a successful general 
as ' Imperator ; ' but since the fall of the Roman 
Republic, the Imperial dignity had u tendency to 
concentrate itself in particular families, a settled 
succession being procured by the practice of choosing 
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the new Caesar during the reigning Emperor's life. 
In the more modern or Romano- German Empire, a 
successor might be elected, before the death of the 
reigning Emperor, under the name of the King of the 
Romans ; and the same result followed in the prac- 
tical limitation of the Imjjerial dignity to particular 
families, of whom the House of Austria was the last. 
The Grerman Empire, considered as the direct suc- 
cessor of the Roman Empire, fell in 1806 ; but in our 
own day it has been revived without a revival of 
election and as a dignity hereditary in tlie Prussian 
Koyal House. 

When, then, France and England entered into 
their bloody war of a hundred years, which was to 
decide the place of women in royal successions, there 
were two systems of succession in Europe which 
would have undoubtedly excluded women from the 
throne. One would have shut them out from the 
most august dignity iu the West, because it had been 
originally an honour conferred on a triumpliaiit soldier. 
The other would have denied to them a petty Irish 
chieftainship, because the chief was intended t« be a 
fighting man all his life. But in the uionarchies 
ivliich lay between these extremes, monarchies of the 
class which we call feudal, there was no settled 
rule excluding women, and still less their male chil- 
dren. See what had occui'red in England as long as 
nearly two centuries before Edwai'd lll.'s time. The 
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country had been desoktecj by the war between the 
Empress Matilda and Stephen of Blois, afterwards 
King Stephen of England. But Stephen's claim to 
ihe throne was derived not from his father, but from 
his mother ; and Matilda, herself a woman, and but 
faintly objected to by the English barons on that 
account, transmitted an unquestioned title to her 
son Henry II. How, then, came such a difference 
to arise between countries so alike as France and 
England then were — between moniirchies not then 
divided by a silver streak of eea, since the English 
kings had ever since the Conquest ruled over more 
or less of France, sometimes over its most flourish- 
ing provinces, as vassals of the French king more 
powerful than their suzerain ? 

I will indicate as briefly as I can the chief con- 
clusions to which a long, intricate, and difficult in- 
quiry would lead us. All the Western European 
monarchies, lying between the Roman Empure and the 
tribal chieftainships of the Irish and of the Scottish 
Highlanders, were (to use a word which imperfectly 
expresses their characteristics) feudal. Now among 
the many things which may be said about the system 
known to us as Feudalism, one of the least doubtful 
is that it mixed up or confounded property and sove- 
reignty. Every Lord of the Manor or Seigneur was 
in some sense a King. Every King was an exalted 
-Lord of the Mapor. This mixture of notions which 
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we now separate had been imkuown to the Romans of 
the Empire, and had somehow been introduced into 
the Western world by the barbarous conquerors of 
the Komau Imperial territories. If then we avert 
our eyes from the ideas about chiefship and kingship 
entertained by barbarous races— ideas generally associ- 
ated with some form of the system which I have called 
Tanlstry — and if we look to their ideas concerning the 
inheritance of property, we find the same uncertainty 
and difference of view about the right of women to 
succeed to it which we obsenx in the feudal mon- 
archies. Here no doubt we come upon a set of 
phenomena of which the precise significance is much 
disputed in our day ; but probably there would be 
general agreement in the statement which follows. 
The greatest races of mankind, when they first 
appear to us, show themselves at or near a stage of 
development in which relationship or kinship is 
reckoned exclusively through males. They are in 
this stage ; or they are tending to reach it ; or they 
are retreating from it. Many of them in certain 
contingencies, generally rare or remote, give women 
and the descendants of women a place in succession, 
and the question with modem inquirers is whether 
the place thus assigned to them is the survival of an 
older barbarism, now exemplified in savage races, 
which traced kinship exclusively through females, or 
whether it results from the dissohition, under vario u 
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influences, of ' agnatic ' relationBhip, that is, of re- 
lationship through males only.* The position of 
women in these barbarous systems of inheritance 
varies very gi-eatly. Sometimes they inherit, either 
as individuals or in classes, only when males of the 
same generation have failed. Sometimes they do not 
inhei'it, but transmit a right of inlieritance to their 
male issue. Sometimes they succeed to one kind of 
property, for the most part movable property, which 
they prolmbly took a great share in producing by 
their liouBoholil labour ; for example, in the real 
Salic law (not in the imaginar\' Code) there is a set 
of rules of succession which, in my opinion, clearly 
admit women and their descendants to a share in the 
iuheritancc of movable property, but confine land 
exclusively to males and the descendants of males. 
Indeetl, it i« not to be supposed that under a purely 
' ugnnlio ' systflm of relationship governing inherit- 
ance, women arc wholly unprovided for. The idea is 
that the proper mode of providing for a woman is 
by givinjt her a marriage-portion ; but when she is 
oiico marritHl into n separate community consisting 
of BtiTUigcro in blood, neither she hot her chUdren 
art) deemed to have any further eUim on the parent 
group. 

. I Uv. ■ad«.vou«d to 8t«t« the »ltern.tiYr tfaeone. « I 
«pp« a.«j would have p«««W lh««ri^ ^ 'h;.'""'^ «' "'■ 
J.TMcL«nn«. p^matardy lo-t to lh» I>m«oli of mquu^, who 
b« fi««d ^l i«t*m.ted in them to rtv,-«. or «v,ew th..r „p.n.on«. 
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There is therefore a atrong probabLlity that, 
among the misceUaneous maas of barbarians of Aryan 
breed who overran Western and Southern Europe, 
all sorts of ideas prevailed about sncceHsion to pro- 
perty. Some would exclude the descendants of 
women altogether. Others would admit tliem in 
certain contingencies. I regard therefore these dis- 
putes about the right of succession to feudal mon- 
archies as having their origin in differences of opinion 
about the inheritance of property, but as transferred 
by the feudal spirit to the descent of crowns.' They 
are a late survival of very ancient differences of 
usage between barbarous communities, now mixed 
together as conquerors of the West. The claim 
of Edward HI. to the French throne would have 
received favourable consideration as a claim to pro- 
perty by those most ancient Brahman lawyers who 
framed the Hindu law-books erroneously called by 
Western scholars Codes. 

It will therefore be perceived that the question, 
as it presents itself to my mind, is not, why did 

* The most general feodal mie about Biicceesion to fiefs is that 
coDtained iu tbe Custotue of Koi'mandy ; hnt the compiler, an is 
nnnal with sncli writei?, givt'S merely feud»] reasons for it Thux, 
after stating that the rule forbi.lding one uterine brother to succeed 
to another (cum a parfntibiui sjiin non /Ufcendit) ia aiihject to 
eioeption in the case of a fief descending from the mother, he 
goes on to 8BJ ' procreati auiem ex /eminarum lined, ml /emiiuB 
twoistionem nore retinerU dmii aliquia remanseril. de r/fnere nuucit- 
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Edward III. of England, the pon of a Capetian Piin- 
cese, become a pretender to the throne of France on 
the death of his three uncles without male issue, but 
rather, why were the ruling classes of the provinces 
then composing France so obstinately persuaded that 
nobody but a man descended through men from the 
founder of the Royal House could rightfully reign 
over them? 1 think there is an explanation of thie 
strong conviction for which the Frenchmen of that 
ilay fought so stoutly. It is this. There are some 
peculiarities in the Royal House founded by Hugh 
(^apet which, if not unique, are of extreme rarity. 
The Sept, or, as it is called in India, the Joint-Family, 
consisting of the male stock of the founder, of male 
descendants tracing their descent entirely through 
males, still exists, although not much less than 900 
years have elapsed since Hugh Capet died, and more- 
over it shows no signs of dying out. Several times 
in the course of tliis long history it has seemed on the 
point of extinction. Twice has the reigning branch 
ended in three kings who had no male children. 
The direct descendants of Hugh Capet ended, as you 
have heard, in 1328. Then the Valois succeeded, 
and they too came to an end in tliree brothers wlio 
had no legitimate children, male or female, Francis II., 
Charles IX., and Henry Til, But the fertility of 
some younger branch has always remedied the decay 
of the elder, and on the deatli of Henry III., Henry 
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of Navarre took his place, just as a V'aloia had taken 
the place of the lineal heir of Hugh Capet. The 
same rule of the infecundity of the elder line being 
repaii-efl hy the fectindity of the younger, seeme still 
to hold good. Of the Bourbons who are descended 
from Henry of Navarre, the branch of Cond6 was 
exhautited almost in our own day. The eldest branch 
of the same house seems likelj' to close with the 
childless I*iTnee known as the Count de Chambord, 
and the elder branch of the Spanish House has only 
been continued through women. But the younger 
lines of all the Hourbon Houses are still prolific, 
represented by the I'rench Princes of (Jrleans, by the 
Italian Bourbon Princes, and by the Spanish Princes 
descended from the first Don Carlos. All these 
Princes are the male issue, descended exclusively 
through males, of Hugh Capet, who, as I said, died 
nearly 900 years ago. 

These facts are possibly not unexampled, but they 
are very unusual and extremely remarkable. Their 
rarity may be concealed from us by our English way 
of talking loosely about families who came in with the 
Conqueror, and through our English usage of tracing 
descent indiscriniiQately through males and females. 
No doubt there are longer genealogies which are 
matter of belief The moat illustrious of all, that of 
the House of David, is longer, but then the Kings of 
Jndah were polygamous, and polygamy, though it 
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sometimes produces Bterility, occasionally resulta in 
families like that of the Shah of Persia, who not many 
years ago left eighty sons. In India there are pedigrees 
greatly longer, for there are princes claiming to descend 
from the Sun and the Moon. But I need scarcely say 
that the earlier names in these genealogical trees are 
those of fabulous personages, and indeed under a 
system of succession which, like most of the Indian 
systems, permits the adoption of children, there can 
be but little assurance of the absolute purity of male 
descent. It must at the same time be understood 
that I am not asserting the impossibility of pedigrees 
of this length, but only their rarity. It is said that 
genuine pedigrees almost as long may be found among 
the English gentry, but anybody can convince himself 
that among the English nobility a long continuity of 
male descents is very rare, though there are excep- 
tions, a notable one being that of the Stanleys. 

But, rare and striking as is this peculiarity in the 
family history of the Capetians, that House presented 
in the fourteenth century a phenomenon which is 
stilt rarer and still more imprefisive. The kings 
sprung from Hugh Capet succeeded one another, son 
to father or brother to brother, for more than 300 
years. Through all this time there was no occasion 
to call in a remote collateral, an imcle or great-uncle 
or a cousin. How unusual is such a succession we 
can conceive ourselyeB by taking a very simple teat. 
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Let US take any half-dozen conspicuous men of a 
hundred years since, conspicuous in any way we 
please, statesmen or writers or simply of noble birth, 
and we shall find that their living descendants 
through males are few, though their descendants 
through women may be numerous. Go two hundred 
years back and you will see that the fewness of male 
descendants through males from men of eminence 
much increases, and if you go three hundred years 
back, it becomes ' extraordinary. The whole sub- 
ject belongs to a branch of the theory (as it is called) 
of Heredity which has not been perfectly investi- 
gated as yet, and which it would be out of place to 
discuss here. I think, however, that it is not too 
bold a proposition that the greater the eminence of 
the founder of a non-polygamous family, the greater 
on the whole is the tendency of the family to con- 
tinue itself (if it continue at all) through women in 
the direct line ; and that the best securities lor a pure 
pedigree through males are comparative obscurity 
and (I could almost say) comparative poverty, if not 
extreme. The rule is of course only approximate, 
and the example of the Capetian dynasty sufficiently 

^ The sabject, as respects the peiligreee of the nobility, is di&- 
cuased by Mr. Hitjward in a verj intcreeting paper in bis Bio- 
grapfUcal and Critical Essays, Third Saries, ' English, Scotch, 
Irish, and Continental Nobility.' Bee page 260. ' It is qnite 
startling on going over the beadroll of English worthies, to find 
bow few ant directly represented in the male line.' 
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shows that there are exceptions to it. At the same 
time, the position of the early Capetians must not be 
judged by the splendour of the late Kings of France. 
They were comparatively poor and comparatively 
obscure, and for long could hardly make head against 
even the humbler of their nominal vassals. 

This, then, I believe to be the true secret of the 
BO-called Salic rule of succession. There is nothing, 
even now, very uncommon in the frame of mind 
which leads men to think that everything, of which 
they know or remember nothing to the contrary, has 
existed from all time and that it ought to continue 
for ever. But in an age in which historical know- 
ledge was all but non-existent, and in which the 
mass of mankind lived by usage, such a habit of 
thought must have been incomparably stronger ; and 
we cannot doubt that men's minds were powerfully 
affected by this uninterrupted continuation of male 
descents in the royal family of France, which even 
to us is impressive. Nobody, they would say, has 
reigned in France but a King tlie son of a King, 
'['here had been no occasion to call to the throne 
ft collateral relative, much leas a kinsman through 
women. Amid a general flux of men's ideas on the 
subject of succession to thrones, the French law 
would at all events have appeared to have solidified. 
And, such being the preconceived notions of French- 
men, there is no doubt that they were strengthened 



by the provision of the real Salic law, which said 
that land — or, as it was once read, Salic land — should 
descend exclusively to males through males. This 
legal provision was in fact irrelevant to the question, 
but it may verv easily have been inisimderHtood ; 
and it is a significant circniustance that manuscripts 
of the true Salic Code, the Lex Salica of the Ger- 
mans, appear to have been found in the Royal Library 
at Paris from the time of its first foundation. 

The supposed Salic rule, excluding women and 
their descendants from royal successions, has been 
adopted in later days in many countries in which 
women were at one time permitted to succeed. In 
constitutionally governed States, female successions 
have always been popular ; and quite recently, in 
Spain and Portugal, the establishment of constitu- 
tional government coincided with the overthrow of 
the rule which excluded queens from the throne. 
The Spanish monarchy was composed of portions in 
most of which the throne might be filled by a 
woman, but when the younger branch of the Bour- 
bons obtained the Crown of Spain, they introduced 
the so-called Salic rule. This system of succession 
is manifestly thought to be convenient wherever, 
whether there be a Constitution or not, a large mea- 
sure of authority resides with the sovereign. Thus 
the succession to the German Empire, following that 
of the Prussian kingdom, is now Salic ; and in 
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Russia, where an extremely peculiar rule of succeB- 
sion prevailed, one of the most usual successions 
being that of the widow of the late Emperor, the 
exclusive devolution of the Crown through males on 
males was for the first time introduced by the 
Emperor Paul I. 

The explanation given by French historians of 
the memorable rule which first sprang up in their 
coimtry has nothing to do with reasons of conveni- 
ence. They say that the exclusion of women and 
their isaue was the fruit of the intense national spirit 
of Frenchmen, If it had not been for this principle 
the King of France might have been au Englishman, 
or a German, or a Spaniard, according to the na- 
tionality of his mother's husband ; and this was con- 
trary to the genius of France, which imperatively 
required that the King should be a Frenchman. But 
this is the error, not so very uncommon in the philo- 
sophy of history, of taking the consequence for the 
cause. It was not the national spirit of Frenchmen 
which created tlie Sulic rule, but the Salic rule had 
a great share in creating the French national spirit. 
No country grew together originally so much through 
chance and good luck as France. Originally con- 
fined to a small territory round Paris, province after 
province became incorporated with it through feudal 
forfeitures, through royal marriages, or through the 
failm^ of lines of vassals even more powerful than 
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the King to whom they owed allegiance. But owing 
to the Salic rule, the King always belonged to the 
heart and core of the monarchy. The King of Eng- 
land who first annexed Ireland was a Freudiman. 
The Kin g of England who united Scotland with her 
was a Scotchman. But the King of Fnmce wa« 
from first to last born and educated a Frenchman. 
The same vein of character may be seen running 
through the whole series of French Kings, broken 
only perhaps in the unhappy Prince who closed the 
dynasty in the last century. Hence the whole au- 
thority of the French Kings was exei-ted to bring 
each successive acquisition of tlie Crown into political 
and social conformity with the original kernel of the 
kingdom. And in this way was created the French 
love of unity, the French taste for centralisation, the 
French national spirit. The undoubted power which 
France possesses of absorbing into herself and im- 
buing with her national character all the populations 
united with her has been attributed to the French 
Revolution ; in reality it is much older, and may be 
traced in great part to the Salic rule of royal sue- 
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CHAPTER VI. 

THE KIHG, IN HIS RELATION TO EARLY 
CIVIL JUSTICE. 

'W'nENEVKR in the records of very aDcient societies, 
Itelonging to races with which we have some affinity, 
we cume upon a personage resembling hjni whom we 
eiill the King, he is ahiiost always associated with 
the administration of justice. The King is often 
much more than a judge. He is all but invariably a 
general or military chief. He is constantly a priest 
and chief priest. Kut, whatever else he may be, he 
seldom fails to be a judge, tliough his relation to 
justice may not be exactly that with which we are 
familiar. 

The examples of this association which I will 
give must be few among many. The monuments of 
jurisprudence which lay claim to the highest anti- 
quity are those of the Hindus, one of which has long 
been vaguely known to Europeans under the name 
of the Code of Manu. Many similar collections of 
ancient Indian legal rules have of Lite been discovered, 
and some have Ijeen transhited, but it is to be ob- 
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served they none of them deserve to he called Cofles. 
They are in fact books of mixed law and theology, 
the manuals in use with the Indian Hrahmans in 
ancient law-schools, in which their subjects were no 
doubt at first taught orally and committed to memory, 
and were only embodied in writing in compnrativcly 
recent times. They are further, as we liave them, 
the residt of a sort of literary evolution. The origi- 
nal treatises, or nither bodies of learning, dealt 
with all things divine and human (regardeiJ no 
doabt from a purely theological point of view), but 
the various portions of this learning became graduaHy 
specialised, till at last treatises dealing with law 
mwnly, or law entangled with religious ritual, were 
finally separated from the rest. In these ancient 
law-books, in so far as they are law-books, the 
authority of a King is assume-l. He site on the 
throne of justice. He has the book of the law before 
him. He has learned Brahmans for assessors. Some 
part of these ideas, like much else of immemorial 
antiquity, survive In India. A gentleman in a high 
official position in India has a native friend who has 
devoted his life to preparing a new book of Manu. 
He does not, however, expect or care that it should 
be put in force by any agency so ignoble as a British 
Indian legislature, deriving its powers from an Act 
of Parliament not a century old. He waits till there 
arises a King m India who will serve Go<l and take 
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the law from the new Mann when he sit.s in his court 
of juetice. 

If we pass from the extreme East to the extreme 
West, from the easterly to the westerly wing of the 
Indo-European or Aryan race, fi-oni India to Irelan!, 
we find this same association. That most interestinj^ 
system, the ancient Irish law. is known as the 
Brehon Law, because it is said to have been declared 
by the Hrehons, who ai*e in fact as nearly as possible 
the Bralimans of India, with many of their charac- 
teristics altered, and indeed their whole sacerdotal 
authority abstracted, by the influence of Chrit^tianity. 
Here, too, we find that the great Brehons are Kinga 
or King's sons j and we come upon the significant 
proposition that, though a King is necessarily a 
judge, it is lawful for him to have a professional 
lawyer for an assessor. There are many most 
striking resemblances, often on the most unexpected 
points, between ancient Indian and ancient Irish 
law ; and this liint a.s to the proper constitution of a 
Court of Justice is one of tlicm. 

The ancient Hindu lawyers claimed a descent 
from supernatural personages only second to the 
gods. The ancient Irish lawyers ])retended that the 
first of their order was a pupil of Moses in the Desert, 
But, in point of fact, the order of ideas exhibited by 
both systems is relatively more modern than that 
wijich we can trace in the poems attributed to Homer. 
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Here we can perceive the undeveloped form of the 
Indian and Irish conception of a Court. The Homeric 
King is chiefly busy with tighting. But he is also a 
judge, and it is to be observe'! that he has no 
assessors. His sentences come directly info his mind 
by divine dictation from on high. These sentences, 
or deiiitTTf; — which is the same word with our 
Teutonic word 'dooms'— are doubtless drawn from 
pre-existing custom or usage, but the notion is that 
they are conceived by the King spontaneously or 
through divine prompting. It is plainly a later 
development of the same view when the prompting 
comes from a learned lawyer, or from an authoritative 
law-book. 

I pause on one more instance of the association 
familiar to all of us. The Judges of the Hebrews 
represent an old form of kingship. The exploits told 
of them in the Scriptural Book of .didges point to 
them chiefly as heroes riused up at momenta of 
national disaster ; but, independently of the etymo- 
logy of the name by which they are designated, they 
were clearly exponents of law and adiiiinistrators of 
justice. Deborah, the prophetess, who is counted 
among them, judged Israel. She dwelt under the 
palm-tree of Deborah in Mount Ephraim, and all 
Israel came up to her for judgment. EH, the lust 
but one of the Judges, bad judged Israel forty years, 
pud. Samuel the prophet, the last of them, expressly 
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claimB credit in his old age for the purity of his i 
judgments. On the other hand, the decline of the , 
eyetem is shown by the fact that the sons of Eli are 
expressly charged with abuse of authority, and those 
of Samuel with corruption. Jn the more mature 
kingship which presently succeeded, the nuhtary 
functions of the King are most prominent in Saul 
and David, but the judicial authority again manifests 
itself in Solomon. 

There is one portion of these ancient ideas about 
justice on which it is necessary to dwell for a moment 
on account of the great importance which they prove 
to have had for mankind. It would seem that, 
in these early times, however much the administra- 
tion of justice might be organised, even though a I 
system of law-courts might exist competing with the 
King's justice and quite independent of him, even i 
though all or some part of the law might have been - 
set forth in writing, yet there was always supposed 
to be what may be called a supplementary or residu- 
ary jurisdiction in the King. The law, however 
administered, was never beUeved to be so perfect but 
that the royal authority was always i-equired to eke 
out and correct it. Just as, according to the most 
modem ideas about juiisprudence, every body of 
law is thought certain to become an instrument of 
gross tyranny unless there is somewhere a legislature 
to amend it, so even that servility to immeniorial 
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usage which is characteristic of very ancient times 
did not exclude the correction of usage by the autho- 
rity of the King. We owe to this belief in a supple- 
mentary judicial authority residing in the King some 
bronchee of our own jurisprudence which are in 
great credit, e.g. the so-called Equity of our Court of 
Chancery ; and others of much less repute may be 
traced to it, such as the old Court of Star Chamber,' 
which was established by a belated and therefore un- 
popular exercise of this same residuary royal power. 
But a large part of mankind is indebted for much 
more than this to these ancient notions. Practically 
at this moment two systems of law divide between 
them the whole civilised world. One is the English 
law, followed by nearly all the English-speaking 
peoples — by ourselves, by all the colonies actually 
planted by Englishmen, by all the Northern and 
Central States of the American Union, and to a 
greater extent every day by the millions of India. 
The other is the Roman law, whether it take the 
form, as in Germany, of what we call a common 
law, or whether it appears under a slight disguise 
in the French Civil Code, and the numerous codes 
descended from it. Jiut the real indigenous law of 
ancient Rome deserved no such fortune as this. It 

' There is no doubt that the Court of Star Chamber was of 
higher antiquity than the statutes n^latiDg it, 3 Heniy Til. c 1, 
ftod 31 Henry VIII. c. 20, 
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was a stiff sytitem of technical and ceremonious law, 
belongiug to a coiiiumn and easily recognisable type. 
But it underwent a triinsformation through this very 
residuiiry or supple mentitiy royal authority of which 
[ liave been apcaking. The judicial powers of those 
dimly seen and half fnbulous personages, the Kings 
of liume, descended, at the establishment of the 
Roman Republic, to the magistrate known as the 
Pnetop ; and the old belief in a divine or semi-divine 
inspiration, dictating judicial rulings to the ancient 
King, gradually converted itself into the assmnp- 
tion, first of a religious and then of a philosophical 
theory, guiding the more modern Prsetor, Auguste 
Comte might have appealed to tlie change as iUus- 
trating the transfonnation of a theological into a 
luetaphysical conception. What has descended to so 
large a part of the modern world is not the coarse 
Roman law, but the Roman law distilled through the 
jurisdiction of the Prsetor, and by him graflually bent 
into supposed accordance with the law of Nature, The 
origin, therefore, of a body of law, regarded by some 
of the most civilised societies of mankind as the per- 
fection of reason, and spoken of by continental law- 
yers with what Englishmen at all events regard as 
extravagance of praise, is to be sought in this most 
ancient belief that law, custom, and judicature were 
all necessarily antl naturally subject to correction by 
the supreme authority of the King. 
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I wish, however, to speak less of early Kings 
in general than of the early Teutonic or Grermanic 
King and of his relation to civil justice. Our 
own Queen Victoria has in her veins the blood oi 
Cerdic of Wessex, the tierce Teutonic chief out ot 
whose dignity English kingship grew ; and in one 
sense she is the most perfect representative of Teu- 
tonic royalty, as the English institutions have never 
been so much broken as the institutions of other 
Germanic societies by the overwhelming disturbance 
caused elsewhere by Roman law and Roman legal 
ideas. 

But, though tbis is true, there is no community 
of which the early legal history is more obscure than 
ours, much as English and German learning has 
lately done for it. Fortunately, for an account of the 
early relations of the Geruianic King to justice, we 
can turn to a monument of ancient Teutonic law 
constructed at a time when piratical chiefs from Jut- 
laud and Friesland were beginning to work the over- 
throw of the Roman provincial administration in our 
island. This is the Salic Law, the oldest of the 
Teutonic codes, the oldest portrait of Germanic insti- 
tutions drawn by a German. Scholars are now 
pretty much agreed that it belongs to the fifth 
century after Christ, and that ita preparation was 
prompted by the great codification of Roman law 
effected by the Emperor Tlieodosius II, Nothing is 
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more amoTilar than the delusion, so long and bo 
obatmately entertained in Eurojie, that the Salic Law 
either was a syetem of rules, or at any rate comprised 
a set of rules, regulating the (succession to thrones 
and crowns. Jn reality it deals witii much humbler 
matters. It is concerned with the daily life of the 
men who belonged to the confederation of Gierraan 
tribes called (it is not altogether known why) the 
Salian Franks. It deak witli thefts and assaults, 
with cattle, with swine, and with bees, and above all 
ivith the solemn and intricate procedure which every 
man must follow who would punish a wrong or 
enforce a right. It might be best described as a 
manual of law and legal procedure for the use or 
guidance of the free judges in that ancient Teutonic 
Court, the Court of the Himdred. It is written in 
phraseology which probably reflects accurately the 
way in which the Germans of the fifth century spoke 
Latin. Some of the manuscripts of it contain inter- 
lineations in a very old Teutonic dialect which, 
under the name of tlic Malberg Gloss, still excite the 
strongest interest among philologists. With Kings 
it has nothing whatever to do, except so far as the 
King is concerned with the administration of justice. 
The famous passage which was once thought to justify 
bloody European wars, which caused the war of a 
hundred years between England and France, and 
which is still the bawis of the theory of politics called 
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Le^timism, merely gives the rule of inheritance to 
lauded property.' 

This Court of the Hundred, which adminUtexed 
the Salic law to the Saliau Franks, waa the most 
ancient of the organised Courts among the Germanic 
races. There were probably ' natural ' prehistoric 
Courts which were older, aiich as the assemblies (or 
moots) of the various village communities, but the 
Hundred Court was the result of a deliberate attempt 
to fiimish an alternative to violence and bloodshed, 
and it ^eems to have been practically universal among 
the Germanic tribes. It has bequeathed to this 
country a territorial description, the Hundred, or 
(as it is called in the north) the Waj>eutake ; and 
Mr. Gomme, in his interesting volume on ' Primitive 
Folk Moots,' has traced many of the sites at which 
its open-air meetings were held. They seem to be 
particularly abtmdant in Norfolk and in the east of 
England. The Hundred Court, however, was not an 
institution which had great vitality in our country, 
since part of its powers seems at an early date to 
have gone over to the larger judicial body called the 
County or Shire Court, while another part went back 



' De UrrA {Salud) in tmiUerem nulla porlio haredilalu 
tramit,' &c. The vord ' Salici ' in certaioly tui {iit«i'polation, u 
nuty be seen at a glance fi'otn the tabulaj' (X>niparition of tbe M8S. 
in tbe splendid edition of the Lex Salica by Messrs. Kern and 
(London : Murray, 1880), L.8. 379 et *^. 
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again to the village eonimunities under their newer 
name of Manors, 

As the Hundred Court appears in the Salic Law, 
it looks at first sight like an entirely popular tribunal 
with which royal authority has nothing to do. The 
judges are oil the freemen living within the limits of 
the Hundred. The President is elective and bears 
the name of the Thunginua or Thingman. I will say 
no more of its general characteristics than that it is 
intensely technical, and that it supplies in itself suffi- 
cient proof that legal technicality is a disease not of 
the old age, but of the infancy of societies. But it 
has one remarkable peculiarity, that in a large class 
of cases which come before it, those based on contract 
or ownership, it does not enforce its own decisions. 
It may be suspected that, at a still earlier date, this 
singular inability to discharge what seems to us the 
most distinctive function of a judicial tribunal ex- 
tended to all the decrees of the Hundred Court, what- 
ever might be their object. The exi)lanation seems 
to be that the most ancient Courts deliberately es- 
tablished by mankind were intended to be what we 
should call Courts of Arbitration. Their great func- 
tion was to give hot blood time to cool, to prevent 
men from redressing their own wrongs, and to take 
into tlieir own hands and regulate the method of 
redress. The earhest penalty for disobedience to the 
C/Oiirt was probably outlawry. The man who would 
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not abide by its sentence went out of thi; law. If he 
were killed, hia kinsmen were forbidden, or were 
deterred by all the force of primitive opinion, from 
taking that vengeance which otherwise would have 
been their duly and their right. 

But at tliis very point the Salic Law puts us on 
the trace of one of the greatest services which royal 
authority has rendered to civil justice. At the first 
glance, the King appears to have nothing to do with 
the Court of the Himdred. He is merely repre- 
sented in it by a class of officers who collect his share 
of the fines imposed — a very important part of the 
royal revenues. "We find, however, that if the un- 
successful litigant in the Court had agreed to abide 
by the sentence, the King's officer would enforce it ; 
and even in the absence of such an agreement, if the 
litigant who had been successful went to the King 
in person and petitioned him, the King would do him 
justice in virtue of his ultimate residuary authority. 
These are the first feeble and uncertain steps of 
royal authority towards the ascendency which in all 
Teutonic countries it has gained over the primitive 
popiilar justice. It has dwarfed and finally absorbed 
this justice, but then it has conferred on it the faculty 
without which we can scarcely conceive it existing. 
The King has nerved its arm to strike, and there 
seems no doubt that the process by which the whole 
force of the State is employed to enforce the com- 
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mands of the judge is the result of the contact, ever 
growing in closeneas, between the royal authority 
and the popular court. We possess in the Capitu- 
laries of the Frankisii Kings some evidence of the 
further course of these relations between the King 
and the Court. After a while, the popular president 
of the Hundred Court, the Thingman, disappears, 
and his place is taken by the Graf or Count, the 
deputy of the King. Royal authority is therefore 
constantly growing, and, as a consequence, we find 
that the Count will use the King's power to enforce 
all decrees of the tribunal, without reference to their 
nature, without previous agi-eement, and without 
appeal to the King's supreme equity. The presi- 
dency of the royal officer over the Court was the 
beginning of a separate set of changes by wliich the 
character of the old popular justice was profoundly 
changed. Everywhere in the Teutonic countries we 
find deputies of the King exercising authority in the 
ancient courts, insisting that justice be administered 
in the King's name, and finally administering a 
simpler justice of their own amid the ruins of the 
ancient judicial structures fallen everywhere into dis- 
repute and decay. Such being the well-established 
consequences of the contact between the Teutonic 
King and the Teutonic Popular Courts, it seems 
worth while inquiring what were the weaknesses of 
those Courts, what seeds of dissolution they con- 
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tained, and what there was in the King, even apart 
from this power, which mode him their natural buc- 
cesaor. 

Two forms of authority, the King and the Popular 
Assembly, are found side by side in a great number of 
the societies of mankind when they first show them- 
selves on the threshold of civilisation. The Popular 
Assembly and the Popular Court of Justice are in 
principle the same institution ; they are gatherings 
of the freemen of the community for different public 
purposes. The King as political chief is contrasted 
with the Popular Assembly ; as military leader he is 
contrasted with the /w.<f, with the general body of 
fighting men ; with the Popular Court of Justice he 
is contrasted as judge, as depositary of the special 
judicial authority which ia my subject. I do not enter 
upon questions, now much disputed, whether the 
Kin g or the Popular Assembly is the older of the 
two, or whether they have co-existed from all time, 
and I will merely observe that the tendency of recent 
research is to assign the higher antiquity to the 
assembly of ti-ibesmeu. Taking it, however, as a 
fact that the two authorities very generally appear 
together, we may remark a further law of progress 
which they seem to follow. In such communities as 
those of which Athens and Rome are the great 
examples — in that walled city which was the cradle 
of a lai^e part of modem ideas — the cgans of 
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freedom, as we should say, continually increase in 
importance. The assemblies monopolise power. 
The King either disappears or becomes a mere 
shadow. But in communities spread over large 
spaces of land, and without walled towns, it, is the 
King who grows, and all popular institutions tend to 
iall into decrepitude. Are there, then, any reasons 
for this growth and decay, so far as regards the 
particular institutions with which we are concerned 
— judicial institutions? One source of weakness 
may, I think, be traced in the ancient popular insti- 
tutions, both judicial and political. This was the 
great number of men, and the large portion of every 
man's time, which they required for their efficient 
working. Even in commimities confined by the 
surrounding wall to moderate dimensions, we can 
see the difficulty of bringing up the people to the 
discharge of their public duties. Scholars will re- 
member the vermilion- stained rope which was 
dragged along the streets of Athens to force the 
citizens to the place of assembly, and which exposeil 
the laggard marked by it to a fine ; and their recol- 
lection will also dwell on the famoits fee, the three 
obols, which was paid for attendimce there and at the 
popular tribunal. Mr. Freeman, speaking of the later 
revival of Hellenic freedom in the collection of States 
united by the Achaean League (' History of Federal 
Government,' i, 266), has noticed the effect which 
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the burden of attendance on political duties had in 
throwing political privilege into a few hands and 
thus in converting democracies into aristocracies. 
Much of ancient freedom was, in fact, lost through 
the vastness of the payment in person which it de- 
manded. In communities of the other class, those 
spread in villages over a great extent of country, the 
bm^iensomejiess of public duties must always have 
been considerable, and must have become very great 
when their size increased through the absorption of 
many tribes in the same nation. Some evidence of 
this may be discerned in the importance which old 
Germanic law assigns to the stmis or essohi, a woi-d 
which once puzzled I'^nglish lawyers greatly, but 
which is of old German origin, and really signifies 
the ground of legal excuse which a man may make 
for failing to discharge any duty in a popular 
Teutonic tribunal. But the dif&culty is easily un- 
derstood in another way. Although its pedigree is 
mnch interrupted, our English jury is a survival of 
the old popular justice ; yet nobody even now, 1 
suppose, receives a summons to attend a jury with 
perfect complacency. What, however, must the 
necessity for attendance have been when the place of 
meeting was at the other side of the himdred, or 
perhaps of the county, when there were no roads in 
England except the Roman roads, when the eastern 
coanties were little better than a fen. and when the 
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Wealden of tlie eoutli were really forests? Yet there 
is some ground for thinking that the burden of 
attenditnce was lighter in England than elsewhere. 
On the Continent of Europe, so long as tlie Hundred 
Court had a genuine existence, and up to the time 
when it was converted into a limited Committee of 
Experts, we cannot trace any relaxation of the 
8evei"e rule that every man of full age and free must 
be present. But, even in this particular, the begin- 
nings of that representative syetera which has done so 
much to continue the English form of Teutonic liberty 
ill life can be perceived specially characterising this 
coimtry. From very early times the English Hundre<l 
and Shire Courts were attended not by every freeman, 
but by the Lords of Manors, and by the Reeve and 
four men representing each village or parish. Xever- 
theless there can be little doubt that even In England 
the duty of attendance was felt to be very burden 
(iome. In the Confirmation of Magna Charta by 
Henry III. in 1217, there is a provision that the 
County Court shall not meet more than once a month; 
and Mr. Stubbs (' Const. Hist.' i. 605) suggests the 
explanation that the sheriffs had abused their power of 
summoning special meetings of the court and fining 
absentees. He adds that it was the direct interest of 
the sheriffs to multiply the occasions of summons. 

This multitudjnousness, if I may so describe it, of 
all Courts of Justice except those of the King, lasted 
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&r ilown into the feudal period. Feudalism attained 
its greatest coinpletenesm in France, and French hie- 
torians are astoniehed at the number of persona who 
were required for the organisation of a feudal Court 
of Justice. The principle is expressed in a phrase 
familiar to us. that every man must be tried by his 
peers, which originally meant that his judges were 
the entire body of persons standing in the same 
degree of relation with himself to some superior 
above. If a great vassal of the Oown had to lie 
tried for treason or felony, all the groat vassals of rim 
French Kings must assemble from all parts of t'le 
territories of which the French King was the overlord ; 
and it was jirecisely such a Court which deprived our 
King John of the fairest provinces of France. If, on 
the other hand, a villein had to be tried, his pceit- 
were the villeinn of the same seigneurie. The inevit- 
able result was that the French feudal Courts 
dwindled into bodies which confided all iietive duties 
to a small committee of experts, and as these experts 
were for the most part devotees of the Koman law, 
they exercised memorable influence in diinisiD'j 
notions of the absolute power of tlie King, and 
specially of his rightful authority over justice. 
Quod piiniipi ptacidt, Ityis knhet viyitrem — this was 
the central principle of the develo^ied Roman juris- 
prudence. 

Jt may tlius be believed that the ancient Germanic 
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Popular Courts, and probably the Popular Courts of 
many other societies, fell into disfavour or decay, as 
communities of men grew Inrger by tribal inter- 
mixture, through the multitude of judges they in- 
cluded, and through the great difficulty" of discharg- 
ing judicial fiinctions. The freeman who ought to 
have attended preferred to stay at home, sending his 
excuse or fssoin for the neglect, and submitting to a 
fine if it were insufficient. The tribunitls were thus 
ever changing into committees of legal experts, with 
a strong bias towards royal authority. Meantime we 
know from other evidence that tiie King !ind the 
King's justice were ever growing at their expense ; 
and we may ask ourselves whether there was any- 
thing in the royal office and functions which gave 
them an advantage in this competition with the 
Popular Local Courts. The story of the struggle is 
far too long and intricate to be told here ; but the 
habits of the King gave him one advantage which 
there is some interest in pointing out, all the more 
because it is often overlooked. 1 do not suppose 
that, when a litigant put himself from the first into 
the King's hands, or appealed to the King over the 
head of the popular tribunal, he went to some royal 
residence, palace, or castle. This would have been 
an aggravation of the difficulties of the popular local 
justice. It was not the litigant who went to the 
King, but the King who came to the litigant. I 
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believe upon a good deal of evidence ■ that these 
ancient kings were itinerant, travelling or ambulatory 
personages. Wlien they became stationary, they gene- 
rally perished. The primitive Kings of commiinitieB 
confined within walls, like the old Athenian and tlie 
old Roman Kings, soon dropped out of sight. Per- 
haps, as Mr, Grote haa suggested, they lived too much 
in full view of their eubjects for their humble state to 
command much respect when the belief in their 
sacredness hail been lost. But the more barbarous 
King of communities spread over a wide territory was 
constantly moving about it ; or, if he did not, he too 
perished, as the Kings called the r«u fainSintt of the 
Franks. If I were called upon to furnish the oldest 
evidence of these habits of the ancient King, 1 should 
refer to those Irish records of which the value is 
only beginning to be disceme<l, for, whatever may be 
said by the theorists who explain all national charac- 
teristics by something in the race or the blood, the 
most ancient Irish laws and institutions are nothing 
more than the most ancient Grermanic laws and in- 
stitiitionp at an earUer stage of barbarism. Now, 



* See Grioun, DetUaclie ReehUallertkiiiner 1. 237. 'Eretea 
Gefichttft dee neuen Kbnigs war snin B^ich zu umreiten.' . . . 
Grimm quotes Gregory of Tours. 4, H, ' Deinde iliat rax per civi- 
tateB in circuitu positas.' }le i-et'ers also to Bimilar dutioB of the 
Swedish King, and cites the [na'.er of the Saxons to Hem-y IV. : 
' Ut tfitam in bo1& Saxoni4 ietiit«ni inerti otio deditus nou traoaigat, 
sed interdum regoum siiuni circoineat.' 
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when Englishmen like Eiliinind Spenser first began 
to put their observations of Ireland into writing at 
the end of the sixteenth century, there was one Irish 
practice of which they spoke with the keenest indig- 
nation. This was what they called the ' cuttings ' 
and 'cosherings' of the Irish chiefs, that is, their 
periodical circuits among their tenantry for the 
purpose of feasting with their company at the tenants' 
expense. It was, in fact, only a late survival of 
common incidents in the daily lil'e of the barbarous 
Chief or King, who bad no tax-gatherers to collect bis 
dues, but went himself to exact them, living as a 
matter of right while he moveil at the cost of his 
subjects. The theory of the Irish law was, though 
it is impossible to say how far it corresponded with 
the facts, that the Chief had earned this right by 
stocking the clansman's land with cattle or sheep. 
"We find a highly glorified account of the same 
practice in iincient records of the life and state of those 
Irish Chiefs who called themselves Kings. ' The King 
of Minister,' says the ' Book of Rights,' ' attended Ijy 
the chief princes of his kingdom, began his visits to 
the King of Connaught, and presented to him 100 
steeds, 100 suits of military array, 100 swords, and 
100 cups ; in return for which the said King was to 
entertain him for two months at his palace at Ana- 
chan, and then to escort him to the territories of 
Tyrconnell, He presented to the King of Tyrconnell 
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20 steeds, 20 complete armours, and 20 clonks, for 
which the said King supported him and the nobility oi 
Munster for one month, and afterwards esf orted him 
to the principality of Tyrone.' The King of Munster 
is then described as proceeding through Tyrone, 
Ulster, Meath, Leinster, iind Ossory, everj'where he- 
stowing gifts on the rulers, and receiving entertain- 
ment in return, I suspect that the entertainment is 
of more historical reality than the royal gifts. The 
practice, however, described with this splendour by 
the chrocicler or bard, is jilainly the same as the 
cutting and coshering which Spenser and others 
denounce as one of the curses of Ireland. 

There is reason to believe that the English Kings 
itinerated in die same way and mainly for the same 
purpose. The ' Kyres ' of the Anglo-Saxon Kings are 
described by Palgrave in his ' Rise of the English 
ConrnionweaJth ' (i. 286). The lawyer might suspect 
the continuance of the practice from the coTuparative 
obscurity of some of the places at which some of the 
mast peiTnanently irapurtant of our old statutes were 
enacted — Clarendon, Merton, Marlbridge, Acton Biir- 
nell. The novel-reader comes upon a survival of it in 
' Kenilwortli,' for the progresses of so late a sovereign 
as I'llizabeth were certainly descended from the 
itinerancy of her predei'essors. But there is other 
evidence of a rather remarkable kind. Two historical 
scholars, Mr. Kytou and tiie latf Sir T. Duli'us Hardy, 
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have conatructed from documentary testimony ac- 
counts of the movement from place to place, during a 
long space of time, of two of our English Kings, King 
Henry II. and King John. Neither of them of course 
is a veiy ancient King, and in both there may have 
been a certain amount of native restlessness, but their 
activity, though it may have been excessi\'e, was 
certainly not a new royal habit. I take the move- 
ments of King John for notice, because his reign 
makes an epoch not only in English political but 
in English judicial history. Sir Thomas Hardy's 
' Itinerary of King John ' gives the places at which 
that King is found to have stayed during every month 
of every year from 1200 to 1216, the regnant year 
then beginning on Ascension Day, I take almost at 
a venture May of 1207. On the Ist of May the King 
is found at Pontefract, on the 3rd at Derby, on the 
4th at Hunston, on the 5th at Lichfield, on the 8tli 
at Gloucester, on the 10th at Bristol, on the 13th at 
Bath, on the 16th at Marlborough, on the 18th jit 
Ludgcrshall, on the 20th at Winchester, on the 22nd 
at Southampton, on tlie 24th at I'orchest^r, on the 
27th at Aldingboum, on the 28th at Arundel, on the 
29th at Knep Castle, and on the Slst at Lewes. The 
King must of course have made all these journeys on 
horseback over a country scarcely provided with any 
roads except the Roman roads. But, again, I wUl 
take June in 1212, when the King goes to a more 
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distant and more impracticable tract of country. On 
June 4th he leaves the Tower of London, and on the 
28th is at Durham, having been in the meantime to 
Hertford, Doncaater, Richmond in Yorkshire, Bowes, 
Appleby, Wigton in Cumberland, Carlisle and Hex- 
ham. What is still more remarkable, he marches at 
much the same rate in Ireland, which was then as 
little known and as impassable a country as now are 
the wildest parts of the Sierra Nevada. He reaches 
Waterford with his troops from Haverfordwest on 
June 20th, 1210, and is back again at the end of 
August, having been at every place of importance in 
the south-eastern half of the country. It must be 
understood that I ara not selecting periods in which 
the King's movements were exceptional or his activity 
greater than usual. This was practically his life 
during every month of every year of his reign. King 
John passes for an eifeminate sovereign, but no com- 
mercial traveller of our day, employed by a pushing 
house of btifiiuess, was ever, I believe, so incessantly 
in movement, nnd for so many successive years, with 
all the help of railways. 

We are able to see how the itinerant King gradu- 
ally became a monarch of the modern type. The 
change maybe attributed to the growth of the system 
of misfi, of itinerant deputies of the sovereign, his 
servants, as the English phrase was, hi ep-e. The 
first employment of the mmi was much older than 
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tlie reign of King Jolin on the Continent, and con- 
siderably older in England. But, as is usual in such 
cases, one system did not all at once displace the 
other, and Kings, though gradually becoming more 
stationary or sedentary, did not suddenly cease to 
move about their dominions when they l)egan to be 
represented by itinerant justices or deputies of their 
own. The transition, however, was hastened in our 
own country by the great constitutional change of 
which I will speak presently. 

But first of all let us notice how this ambulatory 
life of the ancient Teutonic King gave liim an advan- 
tage, as a great j udicial authority, over the ancient 
local Popular Courts which had possibly existed from 
time immemorial by his side. As I have explained, 
they contained in themselves certain seeds of decay. 
Their numerous members had the strongest reasons 
for evading or slackly discharging what must have 
seemed to them a most rigorous duty. They had to 
waste many days and to incur many dangers while 
i ravelling by forest and fen to the place of meeting. 
They had to acquaint themselves with all the circum- 
dtajices of the cases brought them without any of the 
aids of a modem Court of Juetice. They had often 
lu visit the sceue of alleged acts of violence. They 
had not merely, like a modem jury, to decide on 
Huostiona of fact ; they had also to declare the law 
or usage and to pronounce the sentence. And then 
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after fill this, they migbt themselves be pi'oceecled 
against for a wronirfiil judgment, and even, according 
to the judicial system of some communities, they 
might be called upon to defend their sentence in arms. 
A capitular}- of Charles the Bald bids them go to 
Court armed as for war, for they might have to fight 
for their jurisdiction ; and at a later date the oath of 
service exacted by the feudal lord constantly traund 
the vassal just as closely to service in Court as to 
service in arras. The burden on the poor man was 
so severe that the Church interfered in his favour, and 
a Coimcil of the ninth century protested against the 
cruelty of forcing the poor to do suit in Court. 

But while all these causes were weakening and 
emptying the Popular Courts, the King waa con- 
stantly perambulating the country, carrying with him 
that royal justice whicli had never been dissociated 
from him since his dignity existed.* The justice which 

* A passage in an intereeting book, Drew'a Kashmir and 
Jumnwo, curiously illustrates the clianicter of the ancient royal 
jurittdiction, and also one of the motives which produced the 
King's activity in exercixing it. Here is an accouDt of what still 
goee on in the Uiiria Kegie of the Maliai-ajah of Cufihuere, himself 
iiHovei-eign much more modem than the system hefollows. Gholnb 
Singh, the first of the dynasty which wafi establisheJ by the 
English in 1846, was (says Mr. Drew) ' always accessible, patient 
And ready to listen to complaints. He was much given to looking 
into details, so that the HinalleKt thing might be brought before him 
and receive his comiideration. With the customary oSering of B 
rupee, any one could get hix ear ; even in a crowd one could oatch 
bis eye by holding up a rupee and calling out *' My Lord the Kii^ 
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be dispensed was in the first place coiii|»k'te, since he 
alwnye by liie officers executed his own decrees. It 
was also irresistible, since he generally hail with him 
the flower of the military strength of tlie country. 
It \vas probably purer than that of the popular 
tribunal, which was certainly not inaccessible to cor- 
ruption ; and it was more exact, for anything like 
precise legal knowledge was very much confined to 
the experts who followed the King in his progresses. 
Moreover, in those days, whatever answered to what 
we now call the spirit of reform was confined to the 
King and his advisers ; he alone introduced compara- 
tive gentleness into the law and simplified its pro- 
cedure. Thus the royal justice was ever waxing 
while the popular justice was waning ; and from the 
ascendency which the first finally attained are in fact 
descended most of the characteristics which we asso- 
ciate with the law, and which some theorists declare 



a petitioa I " He wonld pounce down like a hawk on the moue;, 
Bud, having appropi-iat«d it, would patiently hear out the peti- 
tioner. Once a man aft^r this fatibion making \im complaint, 
when the Maharajah wiia taking the rupee, closed his hand on it 
aud said, " No ; first htmi whiLt 1 have got to say." Even this did 
uut go beyond Gholab Singh's patience ; he waited till the man had 
told hia tale and opened hie hand ; then, taking the money, he 
gave ordera about the case.' ' The civil and criminal oisee,' it is 
ufbei-wards stated, ' have uaually been previoufllj inquired into by 
judicial officers in the Courts of Fir^t Instanee, and perhapn hav? 
been adjudicated upon by the Court of Appeal ; but it is open to 
suitors and oomplainautfi to try their fortune with the Maharajah 
himself.' 
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to be inseparable from it — uniformity, inflexibility, 
and irresistibility. 

It may almost be laid down that in England 
nothing wholly perishes. The itinerant King ia still 
represented among us by the Judges of Assize on 
Circuit ; the ancient Popular Court survives in the 
Jury, though in the last instance the line of descent 
IB far dimmer and far more broken than in the first. 
When John reigned, the delegation of the royal 
authority to itinerant servants of the King for some 
purposes had long been known ; but one branch of 
royal jurisdiction, that over the Common Pleas, or in 
other words over the greatest part of the more im- 
portant civil litigation of the nation, was carried 
about with him by the King in those surprising pro- 
gresBes of which I have spoken. Hence gradually 
arose a great abuse. In primitive times, when ques- 
tions were simple, the King as he approached each 
local centre in turn had perhaps no difficulty in de- 
fiding every case which came before him before he 
went away. But, as a more complex and wealthier 
society arose, there was the greatest difficulty in 
getting the King, as it was called, to give the suitor 
a day. Sir Francis Palgrave has printed in the second 
volume of his ' Rise of the English Commonwealth ' a 
most curious document, which is the account, given by 
one Richard de Anesty of the troubk and Lh,irp>3 to 
which he was put in respect of a mixea ciNil v^\ 
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ecvWiasticiU case ivhich be had before the Archbishop 
of Oaiilerbiiry imd the King. Besides infinite vexa- 
uoa ftwiii the l-'cclesiastical Courts, he had to follow 
Heiiry 11. across the sea to France and up ;ind down 
Kn^huid before he couUl get bis day. After reading 
ihis [m[f r, we gain a vivid idea of the irnportiince of 
the provision in the Great Charter that the ' Common 
V\(M» shall no longer follow the King.' This is a great 
judiuittl epoch, mnrVing a revolution in judicature ; 
uid King John at once proceeded to illustrate the 
WKiwaity for it. He sealed Magna Cliarta at Runny- 
ui«de on dune 15, 1215, and before July 15 he 
hud been ovit the whole of the south of England and 
D^un northwards as far as Oxford. Meantime the 
jiulgw of the Common Pleas were sitting — as they 
did ever wuw till the Court of Common Pleas was 
ttbawbod tiio oilier day in the High Court of Justice 
- hL WfcwtniinHter, antl at Westminster only. 

With tho "fiiluig of the Great Charter the early 
hi»U>i'y ol' tlio ii'lation of the EnglisJi King to civil 
jn»ttw wuK's to H close, and the nioiiom English 
Jutiuuut system ia established. It is distinguished in 
biMuv n»iH)t;tB from the corresponding systems of the 
Kmitp^iou Continuat, thougli these too were results of 
tbc aiuuo geuend oauaes. It is the most highly cen- 
ii-ttlitttM.! sytttoui of judicial administration in the world, 
ijl the important branches of judicial businees being 
W'Aliacil in London, and a portion only diffused 
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through die country by Judges in eyre, the old mmi 
sent from the side of the King. The only considerable 
modification of these principles was made when the 
modem County Courts were established, courts ex- 
tremely unlike the old Shire Courts. These last have 
left the merest trace behind them, perhaps in some 
mound now overgrown with trees which marks their 
ancient place of open-air meeting, i>erhapB in some 
trifling fine imposed on landholders for failing to 
attend a non-existent tribunal. Even with the ad- 
dition of the newer County Courts, the English 
judicial system has another feature peculiar to itself — 
the fewness of the judges employed in administering 
justice. 

If you look across the channel to France, you 
find these characteristics reversed — comparatively 
little judicial centralisation, a large number of local 
courts, a multitude of judges distributed over the 
various tribunals. The French King, like the Eng- 
lish King, became the theoretical fountain of justice, 
but the etFcct was produced much more by the zeal 
with which expert lawyers trained In the Roman law 
preached his authority than by direct supersession of 
the local courts by emissaries of his own. On tlie 
other hand, the character of tlie law itself, however 
administered, was much more changed in France and 
on the Continent generally than in England. The 
Roman law gained everywhere a considerable, and 
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here and there a complete, ascendency over ancient 
custom, and the French Civil Code, the outcome of 
the Revolution, is only a version of Roman juris- 
prudence. But, though much is obscure in the 
beginnings of what we Englishmen call the Common 
Law, it was undoubtedly in the main a version of 
(Sermanic usage, generalised by the King's courts 
and justices. Some savour of the ancient opposition 
between the popular justice and the royal justice still 
clung about it, since we know that, theoretically 
administered in the King's name, it came at a much 
later date to be thought the barrier of popular liberty 
agmnst assertions of prerogative by Tudor and Stuart. 
Meantime that residuary authority over l;iw and 
juBtice, which was never in ancient times quite dis- 
Bodated from the King, survived the maturity of the 
common law. From this sprang the jurisdiction of the 
Court of Chancery, which cannot be said to have ever 
been exactly popular, but which certainly owed what- 
ever unpopularity attached to it not to any supposed 
inherent badness, but to incidentitl vices, its dilatori- 
ness and its costliness. But then from this same 
residuary authority arose the criminal jurisdiction of 
the Star Chamber, which has become with ordiniu"y 
English historians a very proverb of judicial oppres- 
sion. The true liistorical diiFerence, however, l)etw cu 
the so-called equity of the Court of Chancery, imd 
the illegalities and unconstitutionalities of the Star 
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Chamber, is that one had its origin before the autho- 
rity whence it sprang had been seriously questioned, 
while the other did not obtain an effectual juris- 
diction till its time had gone by. The depth of dis- 
credit into which Star-Chamber justice fell marks the 
decline and fall of the King's beneficial influence over 
law. The royal j udicial authority was once the most 
valuable and indeed the most indispensable of all 
reforming agencies, but at length its course was run, 
and in nearly all civilised societies its inheritance 
has devolved upon elective legislatures, themselves 
ever3rwhere in the western world the children of 
the British Parliament. 
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^SEOBIES OF PRIMITIVE SOCIETT. 

Some years ago (in 1861) I published a work (on 
' Ancient Law ') which I described in the preface us 
having for its chief object to ' indicate some of the 
earliest ideas of mankind as tliey are reflected in 
Ancient Law, and to point out the relation of these 
ideas to modern thought.' It was not part of my 
object to determine the absolute origin of human 
society. 1 have written very few pages wliich have 
Miiy bearing ou the subject, and 1 must confess a 
certain distaste for inquiries which, when I have 
attempted to push them far, have always landed 
me in nnidbiuiks and fog. The undertaking which? 
I have followed in the work just mentioned, and iul 
otheiti, lias been to trace the real, as opposed to\ 
the imaginary, or the arbitrarily assumed, liistory 1 
of tlie institutions of civilised men. When 1 began -L 
it, aevcni! years before 1861, the background was 
obttcuifd aitd the route beyond a certain point ob- 
Atructtd by *i prion theories based on the hypo- 
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thesis of a law and state of Nature. In endeavouring 
to get past this barrier, I hail occasion to point out 
the claims of the so-callerl Patriarchal theory of 
society to be considered a real historical theory ; 
that is, as a theory giving an account upon rational 
evidence of primitive or very ancient social order. 
The Patriarchal theory is the theory of the origin 
of society in separate fauiiltes, held together by the 
authority and protection of the eldest valid male 
ascendant ; and, having dwelt on the jweuliar import- 
ance of Roman law in investigations such as 1 was 
prosecuting, T insisted in a few pages of uiy book on 
the testimony to this theory supplied by the earliest 
records of Rouian jurisprudence. We liave not indeed 
knowledge of any working system of institutions in 
which the Family exactly corresponds to the pruni- 
tive family assumed by the theory. The Roman i 
law, as a working system, takes a view of Family 
and Kinship not very «liiferent from that accepted 
in modem societief-, but we happen to have imusual 
facilities for ascertaining a very ancient condition of 
this law, and it is not possible to doubt that, when 
the law was in this state, the Family aud the Kin- 
ship of which it took cognisance had for their basis 
tlie authority of the eldest male ascendant. Other 
bodies of old usage and leji;at rule, lees perfectly 
known to us than the Roman from the scantiness or 
the inferior quality of their uiaterials, seemed to me 
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to suggest that a Family organised on the Patriarchal 
model had been the near or remote antecedent of the 
Family which they reflected. The Hindu law ap- 
peared to me to Buggest this very strongly. So dirl 
Slavonian law. as far as it was known, Greek law 
seemed to point to the same conclusion, less dis- 
tinctly yet not very obscurely ; and, more doubt- 
fully, the ancient law of tbe Teutonic races. The 
evidence appeared to me very much of tbe same kind 
and strength as that which convinces tbe compara- 
tive philologist that a number of words in different 
Aryan languages had a common ancestral form in a 
now unknown ancestral mother tongue ; but I stated 
with some caution tbe opinion that, at that stage of 
the inquiry, ' tbe difficulty was to know where to 
stop and to say of what riices of mankind it was not 
allowable to lay down that tbe society in whirb they 
were united was originally organised on the patri- 
archal model ' (' Ancient Law,' 123). My book was 
published in 1861, and delivered as lectures in the 
four or five previous years, and it is needless to 
Bay that, since then, all this evidence has been added 
to, re-examined, and placed in new lights. We now 
can discern something of the real relation which the 
sacerdotal Hindu law bears to the true ancient law 
of the race. Slavonian law and usage, chiefly known 
iu 1861 from the books of Ha-xtbausen, is becoming 
a more trustworthy subject of study through the 
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labours of Prof. Bogi§i<5. The eiirlieat moomneots 
of German law have been repeatedly fought over by 
earnest controverBialists, with no very certain result. 
The Irish Brehon law, once inaccesaible, is gradually 
becoming known to students of archseology. Still, if 
the inquiry were to be confined to the ancient insti- 
tutions of the group of societies which I examined 
more than twenty years ago, I should maintain the 
conclusions which I reached, subject only to some 
qualifications which are suggested in the firat four 
chapters of the present work. But much testimony 
of an altogether new kind has been obtained, since I 
wrote, firom the ideiis and usages of societies which 
live in a condition of liarbarism or savagery, and the 
two zealous inquirers, now lost to us, -T. F. McLepuun 
and L. H. Morgan, who have put this testimony into 
order, have been led by it to form opinions on the 
primitive or very early condition of humuu society 
which they themselves at all events consider to be 
quite inconsistent witli the Patriarchal theory, I am 
desirous of stating in what liglit I see these new facts 
and theories, and of showing at the same time that 1 
have not neglected the friendly challenge to examine 
them which Mr. J. F. McLennan addressed to me in 
the preface to his ' Studies in Ancient History.' I 
trust that the general considenitions to which I have 
been conducted may obtain some attention from per- 
gons more verged than I am in this special line of 
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study ; but I do not print tliL^m without Bome reluc- 
tance, since, as will appear from remarks in the 
following pages, 1 am not satisfied that the investi- 
gation has advanced far enough to admit of a very 
confident opinion. 



The Patriarchal theory of society is, as I have 
. said, the theory of its origin in separate families, 
held together by the authority and protection of 
the eldest valid male ascendant. It is unnecessary 
to add that this theory is of considerable antiquity. 
So far as we can judge, it first occiirreil to the 
great Greek observers and philosophical thinkers 
of the fourth century before Christ. Plato (' Laws,' 
iii. 680) and Aristotle (' Politics,' i. 2) both enun- 
ciate it, the first briefly, the last with so much 
detail that little has been added in more recent 
times to his statement of it. It may be proper here 
to remark that the theory was not founded by them 
on mere conjecture. They botli profess to base it on 
actual observation. Plato expressly says that fonnt* 
of society, answering to the assumed original groups, 
survived in his day ; he calls them by the obscure 
name SuvaffreuK (' chieftainships ; ' Jowett, ' lord- 
ships '). Aristotle expressly appeals to the actual 
social state of * barbarians.' It should be noted that 
the opportunities of these observers were such as 
can never again recur. Living more than 2,000 years 
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ago, they were so much nearer the barbarism of the 
greater races ; the societies open to their observation 
were not the mere waifs and strays of humanity, but 
people of the same ethnical stock with themselves 
and ourselves, lagging, however, far behind the Greeks 
in civilisation. Aristotle, whom nobody I suppose 
will deny to have been a good observer, had abundant 
material for his conclusions. He was born in the 
scarcely Hellenic city of Stageira. He passed much 
of his life at the semi- barbarous Court of Pella, where 
his father wis physician to the Macedonian King. 
And be left a. special treatise on ' liai-barian Customs ' 
{pofj-ifia ^ap^apiKo.), now unfortunately lost. 

The Patriarchal theory, during the dark ages, 
would have shared the fate of much else in Greek 
speculation if it had not been kept alive by its corre- 
spondence with the Scriptural account of the Hebrew 
Patiiarclis. But, in the 17th and 18th centuries, its 
place was taken by a priori theories of the State of 
Nature which long satisfied curiosity as to the original 
condition of mankind. Its revival may be said to be 
owing to Niebuhr's discovery of the ' Commentaries 
of Gaius,' which, though not directly treating of 
ancient R(»nian law, enabled us to divide it into 
successive stages or strata, and gave us a singularly 
complete view of tlie earliest among them. I am not 
sure, however, that the apjieal to Roman law has not 
done disservice with some minds to the Pa 
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theory. It has encouraged the belief that it referred 
to a relatively advanced eocial order. Xow Plato and 
Aristotle clearly intended to deBcribe a highly bar- 
barous condition of the race. They both illustrate it 
by the Homeric story of the ' Cyclops,' ' who had 
neither aBsembtie» for consultation nor dooms, but 
each exercised jurisdiction over (issued dooms to) his 
wives and children, and they paid no regard to one 
ftnother.' But the family groups contemplated by the 
theory are more than barbarous ; they are extremely 
savage, if the test be applied of analogy to the life of 
animals. The strongest and wisest male ndes. He 
jealously guards his wife or wives. All under his 
protection are on an equality. The strange child 
who is taken under it, the stranger who is brought 
under it to serve, are not distinguished from the child 
bom under the shelter. But when wife, child, or 
slave escapes, there is an end t« all relations with the 
group, and the kinship which means submission to 
power or partii^ipatiun in protection is at an end. 
This is the family (to borrow Sir Greorge Cox's ener- 
getic expression) of the wild beast in his den. But 
when these several relations are decorated with the 
Roman technical names of Fatria Potestas, Manus, 
Dominion, Adoption, Divorce, Agnation, Emanci- 
pation (which mean precisely the same things), an 
impression of recency is given which some minde are 
clearly unable to shake off. 
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The other tlieory which ie now opposed to that 
long called Patriarchal is the theory of the origin of 
society, not in the Family but in the Horde. Aris- 
totle and the writers who have followed him euppose 
that the larger groups of men discernible in the 
twilight of history have somehow grown out of 
isolated families like that of the Homeric Cyclops. 
As these larger groups first show themselves, it is 
impossible to believe that they are composed through- 
out of blood -relations, but the Patriarchal theory 
according to recent interpreters assumes that there 
is a real core of consanguinity in some or most of 
them, to which artificial additions have been made 
by a number of fictions of which Adoption is the 
type ; and that others have been created by a pro- 
cess, not wholly extinct,' of imitating a dominant 
or fashionable model. My own conclusion in my 
' Ancient Law ' was thus stated : ' The conclusion 
which is suggested by the evidence is }iot that all 
early societies were formed by descent from the same 1 
ancestor, hnt that all of them which had any perma-/ 
nence or solidity cither were so descended or assutiiedj 
that tliey were. An indefiniti' number of cansem 
may have shattered llie primitive groups, but where-^ 
over ilieir ingredients recombined, it was on tbtj 

* See Sir A. Lyall's [inper on the ' Formation of Clans nnt^ 
Castes,' now foi-wing Chapter IV. of hie A^intie Sludien ; imd »m) 
Not« A, on 'Tbe Oens,' H> Oh!ipt<'r VIIl. of the pm-fiit work. 
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model or principle of an association of kindred. 
Whatever were the fact, all thought, language, and 
I law adjusted themselves to the assumpabn.' The 
' theory, wliich deserves to be associated with the 
names of McLennan and Morgan, may be said in 
some sense to invert tliia account of tlie matter. It 
derives the smaller from the larger groiip, not the 
larger from the smaller. Founded, as was the 
Patriarchal theory, on observation, but on observation 
of the ideas and practices of the now savage rjces, it 
deduces all later social order from the luiscellaneouB, 
unorganised Horde. I must confess that I do not 
find it easy to bring home to myself the natxu^ of 
the original groups as conceived eitlier by McLennan 
lor by Morgan. But 1 think 1 may lay down that 
jthese assemblages are regarded as companies of men 
land women, in which the relations of the sexes were 
wholly unregulutc-l at first, but passed through 
, various stages of limitntion or restriction until the 
I FamUy, Patriarchal or other, was reached. The 
I modem social order is thus the restdt of a modifie<I 
promiscuity. These two most original inquirers 
differ widely in their deterjnination of the stages 
through which this course of development passed. 
Totentism (or the origin of the conception of kinship 
in the mark placed by savages on tlieir bodies), the 
slaughter of female children, woman stealing, polyan- 
dry (or a plurality of recognised husbands), and ths 
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well-known Levirate, play a great part in the Byetem 
of Mr. McLennan. Consanguine Marriage, Pimaluan 
Marriage (or the intermarriage of brothers as a group 
with sisters as a group), and ClassiBcatory Relation- 
ship (or the confusion under the same general view 
and name of all members of the tribe belonging to 
the same generation) are all-important to Mr. 
Morgan's theory. But both agree in considering 
human society as beginning in promiscuity, and as 
continually modified by its progressive regulation, as 
beginning in the Horde and as gradually lifting itself 
till the Family was reached. Both writei-s seem to 
me to hold that human society went everywhere 
through the same series of changes, and Mr. 
McLennan at any rate expresses himself as if all 
these stages could be clearly discriminated from one 
another, and the close of one and the commencement 
of another announced with the distinctness of the 
clock-bell, telling the end of the hoiu-. 

Before I go further, I think it useful to remark 
that the point at issue seenis to me capable of being 
more simply stated than it usually is by these wiiters 
nnd their followers. The chief or the one piece of 
evidence obtained from now savage societies, which 
points to an original promiscuity, is their habit of 
tracing relationship for some purposes through femnles 
only. When, however, the inference from this charac- 
teristic is stated to be that ' the exogamous totem. 
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kin ' of McLeiman, or the gi'oup wliich Morgan hy 
an unhappy petitio priruipii has called the ' gens,' is 
necessarily older than the Family, whi(.'h in all its 
forms aasmnes some certainty of male parentage, 
such language may lead to confusion of thought. 
The physiological elements of the Family must al- 
ways have been present, and must always have been 
the source of the larger gi'oups, A human being 
can no more, physiologically, be the child of two 
fathers than of two mothers, and the children of the 
same man, no less than of the same woman, must 
always have had something in their nature which 
distinguished them from every otiier group of human 
beings. What therefore is meant is, that though the 
Family must always have existed, it could not be 
recognised through prevalent habits, and through the 
consequent uncertainty of paternity, I think it ini- 
lX)rtant to call to notice that the fact alleged is not 
a fact of human nature but a fact of human know- 
ledge. It is merely intended to be asserted that 
circumstances long prevented savage men from 
discovering and recognising paternity, which is matter 
of inference, as opposed to maternity, which is matter 
of observation. It is certainly remarkable that, as 
soon as intelligent curiosity was directed to the 
question, it seems to have exaggerated the share of 
paternity in parentage. Probably it was ao directed 
very early ; there is a striking remark of M. Fustel 
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de Coulangea, that to the ancient societies based on 
kinship, the problem of generation was very much 
what the problem of creation is to the moderns 
Euripides' distinctly states that in his day the 
universal physiological doctrine was that the child 
descended exclusively from the male parent, and 
Hippocrates {irepl TraiBiov), in energetically combating 
this opinion, and contending that the cliild descended 
from both parents, seems to admit that it was a 
prevalent heresy. For the purpose of agreeing with 
McLennan and Morgan, we must assume that the 
not very difficult observation on which the opinion 
rested could not be made, so brief and so little ex- 
clusive was the union of the sexes. 

It appears to me that, while the Patriarchal theory 1 

' Euripides, Frag. Stobaw, 77, p. 465 — 

'AA\' 'urr', ifioi fiir iiiros olix tarai yd/iot 
TO lit) oil al, /iqrtp, TrpoafiXij i'(;ifii' all, 

Kol rov iiKalmi, irai roKur rut- tr&v X'^P'*'" 

OTtpytt it Tov fimarra Tiiv trayray jiporuy 
ftakiaff' liplZ'tt TOVTO, tat au fi^ <f8Ayci' 
lUfiXaiTTor, M' a, ih &yllp 



yvvD 



f ,,vii,o 



, Ak\a 



irpof. 



This pasBB^ is parallel to a better known passage id tbe 
Eumtnides of .iSschylus, in which Apollo, an advocate for Oreetee. 
nicies that he wa» not of kin to hiH mother, 01yt«mii(^t)tra, whom 
lie had killed. Tbe argument seems to me wholly physiolt^cul, 
suad not in any way archieological. Apollo, like nn advocate of 
the present day with a doubtful cose, apjieiilf to the newetit 
physiology. The 'ancient rulea' which the Eujnenidea on the 
other side declare to be trampled under foot, are those of accepted 
niorulity,asmay be seen tVum the firat lines of tho aliove fragment. 
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and the counter- tlieory of which I have been speaking 
each explain reasonably well a certain number of 
ancient social phenomena, botli are open to consider- 
able objection as universal theories of the geneais of 
society. There are unquestionably many assemblages 
of savage men so devoid of some of the cliaracteristic 
features of Patriarchalism that it seems a gratuitous 
hypothesis to assume that they had passed through 
it. It ought further to be admitted that much of the 
archjiiological evidence for the Patriarchal theory is 
capable of being so put as to suggest the conclusion 
that the societies, seen to be almost but not quite in 
the condition from wliicb the theory supposes them 
to have started, are approaching that condition or 
tending towards it, rather than derlining fi'om it as 
an older state. But on the other hand, apart from 
all disputes as to the value of the evidence m detail, 
the newer theory is surrounded by difficulties quite 
as grave or graver. Mr. McLennan compared the 
state of relations out of which he conceived human 
society to have lifted itself to that exhibited by the 
unfortunate class now found 'n great European cities. 
Rut the comparison suggests the reflection tliat this 
class is almost wholly infertile ; and though doubtless 
explanations of the phenomenon may be offered, a 
good deal of evidence' (which at the same time 1 do 

* An eminent living phyHiologist (Dr. Carpenter) who viaited 
the West Indies berore the abolition of fllaveiy, well reiuBmbers 
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not represent as concliiaive) tends to show that Buch 
a state of original prouiiscuity as that which McLennan 
and Morgan postulate tends nowadays to a patho- 
lo^cal condition very unfavourable to fecundity ; 
and infecundity, amid perpetually belligerent savages, 
implies weakness and ultimate destruction. A far I 
greater objection is that tiie theory takes for granted / 
the abeyance, through long ages, of the mightiest ol I 
all passions, a passion which man shares with all the \ 
higher animals, sexual jealousy. It is thus strongly 
oonti'asted with the Patriarchal theory, which vir- 
tually assumes this jealousy to be the force binding 
together and propelling the ancient social order. I 
will presently deal with this difficulty at greater 
length. 

I have never myself Imagined that any amount 
of evidence of law or usage, written or observed, 
would by itself feolve the problems which cluster 
round the beginnings of human society. ' The im- 
perfection of the geological record ' is a mere trifle 

the efforts of the Flanteiv to fbmi the negroen into families, hs the 

promifiouity into wiiicii thej were liable tu fall pfodiiced infertility, 
iind fertility had become impoi'tftnt to the slave-owner through the 
prohihition of the slave-trade. It should be added that, inde- 
pendently of pathological evik, the name infeeiindity would follow 
if the promiscuity arose from a uoiisido-able inferiority in number 
(if women to men. It is only under very nnusual drciimatanceB 
ihat a smftll number of women would give birth to o£&pring 
equjiUing aumerically the whole parent generation, male and 
female. 
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to the imperfection of the archaeological record. 

\ ' Wtat were the motives,' I asked in my * Ancient 
Law' (p. 270), ' which originally prompted men to 

( hold together in the family union ? ' 'To such a 
question,' I answered, ' Jurisprudence unassisted hy 
other sciences is not competent to give a reply.' 
This anticipation of aid to be expected from hiologicall 
science has been fnlfilleil, and it is remarkable that, ' 
while the greatest luminary of ancient science invented 
or adopted the Patriarchal theory, the greatest name j 
in the science of our day is associated with it. Mr, \ 
Darwin appears to me to have been conducted by his 
own observations and studies to a view of the primi- 
tive condition of mankind, which cannot be dis- 
tinguished from this theory. ' We may conclude 
(' Descent of Man,' ii. 362) from what we know of 
the passions of all male quadrupeds that prouiiscuous 
intercourse in a state of nature is extremely im- 
probable. ... If we look far enough back in the 
stream of time, it is exceedingly improbable that 
primeval men and women lived prouiiscuously to- 
gether. Judging from the social habits of man us 
he now exists and from most savages being poly- 
gamists, the most probable view is that primeval men 
aboriginally lived in small communities, each with 
as many wives as he could support or obtain, whom 
he would have jealously guarded against all other 
men. ... In primeval times men . . . would pro- 
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bably have lived as polygainists or temporarily as 
monogamists. . . . They would not at that period 
have lost one of the strongest of all instincts, common 
to all the lower animals, the love of their young 
offspring ' (p. 367). With hie usual candour Mr. 
Darwin adtnit^, though with some hesitation, the 
conclusions of writers who have followed a different 
path of inquiiy from his, but he thiuks that the 
licentiousness attributed to savages belonged to a 
' later period when man had advanced in his intellec- 
tual powers but reti'ograded iu his instincts.' 

It must be remembered that a differejice in tlie' 
nature of the sexual union, answering to the difference 
of view separating the Patriarchal theory from its 
opposite, runs through the whole animal world ; and, 
under such circumstances, considering the extreme 
scantiness of the archffiological evidence, it would 
seem reasonable to call in the testiuiony of those who' 
have made the animal world their study. When 
man had most of the animal in him, he belonged to 
the highest animals ; and this is the consideration 
which gives such importance to Mr. Darwin's opinion. 
!t would be possible to deny, or to shrink from, 
the absolute conclusion reached in the book (the 
* Descent of Man ') in which this opinion is stated ; 
and yet it would remain a most wonderfid magazine 
of facts, pointing to the prodigious influence of sexual 
jealousy in the animal world, a force increasing m 
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intensity as the animal ascends in the scale, and 
compelling the sexes to associate in groups closely 
analogous to those in which Plato and Aristotle 
conceived primitive men to be united. The foreign 
labourers in the field which McLennan iind Moi^an 
have occupied wijh us, have ninetly had the advantage 
of biological training ; and they seem all to have 
formed the same conclusion as Mr. Darwin. Dr. 
Letourneau, whose very full and veiy valuable com- 
pendium of the facts of savage life contains a protest 
against the modern English theories as preiooture,* 
is quite clepr as to the nature of the primitive family. 
' Nos primitifs anc^tres errerent iilore dans les forfits, 
par petits grou]>es, composes chacun du p^re (du m^e 
pliitfit), de sa ou de ses femmes, des jeunee ; le tout 
foniiant iine association temporairc sons rautorit*; 
patemeUe' (Letourneau, * La Sociologie,' p. 379). 
Dr. Le Bon (' L'Homme et les SoL-iet^s,' ii. 284) 
strongly denies that the state of promiscuity could 
be the earliest state of mankind. ' Dans les soci^t^s 
des nnimaux rjui se rapprochent le plus de notre 



* Ceu faitri et biea d'autres iirouvent oonibien il est pi'ematoi'6 
aujourd'bui de pr^Wndre forniuler des lois mjciologiqueB, jiiuuifua 
et rigotireusea, conime des loia sctenlifiijUBn. It«.faemblev dos faitf., 
les grouper, et hasarder prudemment tjiiplqiies tliteries gen^ralea, 
atgettett a i^vittioii : voilji ^ peu pi'^ tout tx que nuufi pouvoDS uoua 
pemiettrn <laiis nos erisaJE de sociulogie ( Letoiime&ii, p. 320). Lik 
prudence du serpent est la vertu qu'il ne faut pan se lasaer de I'e- 
oommaDder box sociologiMteK de nos joure (p. 332). 
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esp^, nous voyons ranimal, monogame ou poly- 
game, toujoiirs jaloux ile ees prerogatives eexuelleB, 
les d^fendre avec I'^ner^e pendant le temps plus ou 
iiioins long que dure son union, c'est-a-dire au moins 
pendant la p^riode n^ccBsaire pour Clever ses petite.' 
There can be no question that this is the result 
anived at whenever the higher animals are strong 
enough to give full rein to sexual jealousy. But 
sexual jealousy, indulged through Power, might 
serve as a definition of the Patriarchal Family, 

If, however, the human race may still be believed 
to have started with the Patriarchal Family, how are 
we to explain the ujany reuiarkable phenomena of 
savagery and infant civilisation for the tirst time 
noticed by McLennan and Morgan, and woven by 
them into rival tlieories of the original condition of 
mankind? The inference that they point to au 
absolute promiscuity must be received with the 
greatest hesitation, botli for Mr. Darwin's reasoms 
and because the evila wliich such a condition would 
draw with it would possibly lead to tlie extinction 
or the dangerous weakening of the societies which 
practised it. But it cannot be doubted that these 
phenoiiienu do suggest such a relation of the sexes 
18 may be sujiposed to leave the paternity of chil- 
dren in much uncertainty. The explanation appears 
to me to lie [larlly in Mr. Darwin's conjecture that 
these pbeuouiena l)elong to a ' later period when man 



210 



THEORIES OF PRIMITIVE SOCIETT. 



had advanced in his intellectu*J power but retro- 
graded in his instincts,' and partly in McLennan's 
hypothesis of a great (and, he appears to tliink, an uni- 
versal) deficiency of women in the primitive groups 
of men. It is not hanl to see that the cause assigned 
by McLennan for the phenomena is a vern cawsa — it is 
capable of producing the effects. We must remember 
tliat the monogamy now practised by the greatest part 
of mankind (and even by the to-called polygamous 
races) is closely connected with a primarj- natural 
fact, the near equality of the two sexes in numbers. 
The idle conjectures which were once common as to the 
preponderance of male and female births have been 
set aside by observation, which shows tliat these 
births are as nearly as possible equal in number. At 
the same time, in settled modern communities, the 
number of grown women is, on the whole, in excess 
of the number of grown men, because of the more 
rapid exhaustion of the males through war or dan- 
gerous adventure. Let U8, however, for a moment, 
and for the sake of argument, assume that balance 
to be very seriously disturbed. I^et us suppose a 
community in which for long periods together there 
is a large excess of females over males. There is no 
question that monogamy might be substantially 
maintained in such a community, by the precepts of 
some widely diffused religion, or by a morality 
derived from some former age or from some external 
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source ; but on the whole we should expect that 
such a community would, in some of its parts, be 
polygamous. Again, let us make the counter-hypo- 
thesis and suppose a population in which there is 
!in excess of males over leiiiales. Here iigain the 
Family, as we understand it, the Family founded on 
monogamy, might be long preserved by the power- 
ful sanctions of religion, morality, or law ; but 
nobody would be surprised that the practices wit- 
nessed to as prevailing among savages, had here 
established themselves now or at some fornjer time, 
that morality and law had adjusted themselves to 
social habits, and that explanations of them or 
justifications of them were even to be found in 
religion. Institutions savouring of such a social 
condition might still be in existence, though they 
had lost all reality, and though tlie natural iDalance 
of the sexes had been restored, since the mere sur- 
vival of an institution proves nothing as to the 
length of time which may have elapsed since it was 
produced by circumstances, 

Xow that, during a large part of human historj-, 
portions of the human race have suffered from a 
disproportion of females as compared with males, is 
in a high degree probable. McLennan, as is well 
knomi. explained it by the virtually universal preva- 
lence of infanticide, confined to female children. 
This position was not accepteti by Morgan, and, if 
pS 
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asserted of the whole human race, has generally Ix-en 
considered as not crelihle. XevertheleeB it may well 
be believed that under unfavourable circumstanccR 
savage men have constantly prevented their weaker 
offspring from living. But there are many other 
causes of tlie disproportion of the sexes which dis- 
close themselves in the twilight of history. A great 
part of the race, when we first obtain a glimpse of it, 
is in a state of movement. Portions have been tora 
away from larger aggregates and are wandering far 
and wide, either pressed by enemies or searching for 
more abundant food. No community, when first 
seen by the historian, can be certainly said to occupy 
its original seat. It is in a high degree likely that 
these wandering bodies included more men than 
women. There is evidence that tfome of the islands 
of the Pacific were populated by boat-loads of men 
dnd a few women, and it would he no very violent 
conjecture that the aborigines of Australia and 
America originally reached their present homes with 
the sexes in this proportion. 

It is needless to say what would be the character 
of the institutions which would establish themselves 
under such circumstances. In fact, it may be said to 
have been the usages of the Australians and American 
Indians which respectively suggested the t!;e(irie.s of 
McLennan and Morgan, and it is singular how often, 
wherever a dim glimpse of similar institutions is 
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caught elsewhere, it is amid societies originally settled, 
like the Irish, by wanderers over the sea. An even 
more active cause of inequality between the aexea 
must have been war ; and we may freely admit the 
importance and significance of those practices of 
woman stealing on which McLennan dwells so 
emphatically, if only we remember that, if some 
comnitmities lost their women through defeat, others 
must have gained through victory. I will call 
attention to one striking monument of the scale on 
which this loss and gain occurred, which has not 
been much noticed. It is an Egyptian inscription, 
nn tlie reverse of a stele in the Berlin Museum, 
commemorating the results of a conquering expe- 
dition, 

Line 20. I sent my bowmen against the foes in 
the town of Makhenunem, They sTiiote it and made 
a great slaughter, taking all the women prisoners 
and al! the beasts of burden — 505,349 Bulls, and 
Women 2,236. 

Line 25. I made a slaughter among all that 
were the chief of the Land of Lohardu. All the 
gold he bftd, Bulls 203,346, Homed Cattle 603,108. 
All the women who were spared, the chief gave us. 

Line 27. I sent my soldiers against Arrosa. I 
made a great slaughter, taking all the women 
prisoners. Bulls 22,110. All the women. 
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Line 29. From Makhisherkert, I took all the.. 
men? All the women. 

Line 32. I made a great 8laiight«r against those 
with the chief of Tamakliv. I took all their wives, 
all their horses. Bulls 35,330. 



Ill all this inscription, which is a long one, there 
is only on ■ line which may be thought to speak of 
taking the men alive, and there the reading is doubt- 
ful. With other records of ancient warAire, it leaves 
on my mind no doubt that the common rule of tribal 
victory was to take only tiie women. The men 
escaped or were slain ; but the women and perhaps 
the children were spared for servitude, and this seems 
to be the point of the well-known exhortation of 
Greek generals to Greek soldiers on the eve of battle. 

I think then that it must be allowed to be more 
than probable that, since the appearance of mankind 
on the earth, an indefinite portion of the race h&n 
suffered at different times from a serious inferiority 
in numbers of women to men. It must further be 
acknowledged tliat the advance in intelligence of 
which Darwin speaks would lead men to establish 
institutions in conformity with this proportion be- 
tween the sexes, if only for the purpose of keeping 
within bounds that sexual jealousy which cotdd not 
fail tmder such circumstances to produce, if unre- 
Btraiued, a perpetuity of violence and bloodshed. It 
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must be admitted that the tendency of such inetitu- 
tiona would be to arrange men and women in groups 
very unlike those in which, according to the biolo- 
gists and according to the Patriarchal theory, they 
were originally combined. If however it be impossible 
to say what portion of the human race has suffered 
fi-om this disproportion between the sexes — if we are 
imable to deny that some fragments of the vast 
aggregates of men speaking languages of the Aryan 
and Semitic stocks may conceivably at some time or 
other have had this experience — what use, it may be 
asked, is there in insisting on the Patriarchal theory 
as expressing the primitive grouping of mankind? 
I answer that there is the gi-eatest use ; and that, 
imless we bring home to ourselves all that is implied 
in the Patriarchal theory, it is impossible to under- 
stand a number of phenomena which McLennan and 
Moi^an leave unexplained or explain unsatisfactorily. 
The Patriarchal theory in the first place fixes oc 
Power, the Power of the strong man, as the principal 
formative cause of the groups within which the I 
conception of kinship first grew up. The counter- 
thenries iisgume the abeyance, during long ages, of 
Power. On this, beyond noting the improbability of ^ 
the assumption, I will merely now remark that 
the only source known to us of new forme of kinship 
is Power. It is a special form of Power, that called by 
jurists Sovereignty, which has created the modem i 



?) 



216 



TIlKnUUCF: OV PRIMITIVE SOCIETY. 



Kinship known as Xationality, whicli end. .es us to 
sjieak of En;rHshiiieii, Ki-enclimen. Australifina, Ame- 
ricans, hi the next place tl;e Patriarchiil theory 
pposes that the motive which led to the exertion 
of power W!is sexual jealousy. The counter-theories 
!i8»uine the abeyance during long ages of Bexual 
jealousy. Now it is of course possible to believe, 
ui>on sufficient evident.'e, that the paasion which caused 
the wrath of Achilles and the agony of Othello was 
unknown to men originally, or was neutralised by the 
rountervaihng pressure of circumstances ; but if it be 
once believed that this passion, which is one of the 
mightiest of the forces acting on man in the height of 
bis moral strength and the plenitude of his intellec- 
tual vigour, was also one of the most unconti-ollable of 
his instincts when he had most of the animal in him, 
the whole of the recently observed phenomena appear 
to me to show themselves in a light materially differ- 
ent fi-oin that in which the observers have seen them. 
The student, then, of social archaeology who is 
called upon to Ijelieve that the Family constituted by 
sexual jealousy indulging itself through Power is of 
modern origin or of rare occurrence, will be very 
iTgot'jus in his scrutiny of the evidence presented to 
him.* He will be cautious in accepting a statement 
about savages, or an interpretation of a ' survival ' in 



* See Note A to tiita Ch&ptor, on the ' Andimmi 
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a system of institntionB, which is primd facie at 
variance with observed facta of human nature. 

Admitting it to be probable, as he is bound to do, 
that some portions of mankind have at some time 
been imited in groups, which included considerably 
fewer women than men, and allowing that this 
scarcity of women would probably result in such 
institutions aa the tracing kinsbip through descent 
from females, he will see reasons for thinking that the 
condition out of which these institutions arose coidd 
not, as a general rule, be more than temporary. A 
tribe in which the women were for a veiy long period 
inferior in number to the men would l>e at a great 
disadvantage compared with tribes m which the sexes 
were on a near equality. It woidd be liable to infecun- 
dity, possibly from disease, certainly from the relative 
fewness of births from a small number of mothers. 

Again, he will understand better tlian the re- 
cent inquirere how it was that all the societies 
which, if I may use the expression, attained to any 
degree of respectability, recovered at last what he 
will believe to have been the original condition of 
the Family. Nothing is more unsatisfactory in the 
writings of McLennan and Morgan than their ac- 
count of the recognition of Paternity. Morgan 
seems almost to suppose that it was introduced by 
popular vote, McLennan expressly suggesta that 
it arose from a custom of putative fathers giving 
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presents to putative children. But the truth is that a 
great natural force must always have acted, and must 
be still acting, on these aberrant forms of society, 
tending always to make the most powerful portion of 
each community arrange itself in groups, which admit 
of the recognition of fatherhood, and the indulgence 
of the parental iostiocts. And thus reasons appear 
why it 18 that, when the Family does reappear, it 
reappears not as the modern Family, but as the 
Family in which Kinship is blended with Power, and 
why it is that the Family so often discloses itself as 
an institution of aristocracies, not of slaves, nor even 
of dependents. 

He too who is alive to the nature of this great 
emotional force, ever acting upon the class of societies 
of which I have been speaking, will be slow to believe 
that they recovered all or much of their original con- 
dition by a series of changes identically the same. 
He will rather suspect that the stages of recovery 
were infinitely various. Thus he will be indifferent 
to many or most of the points of controversy between 
the school of McLennan and the school of Morgan, 
and will be inchned to think that there has been . 
room, not only for two, but for many courses of 
modification and development, each proceeding within 
its own area. So far as I am aware, there is nothing 
in the recorded history of society to justify the belief 
that, during that vast chapter of its growth which is 
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wholly unwritten, the same transfonnatione of social 
constitution succeeded one anotlier everywhere, uni- 
formly if not simultaneously. A strong force lyingl 
deep in human nature, and never at rest, might no 1 
doubt in the long run produce an uniform result, in 
spite of the vast varieties of circumstance accompany- 
ing the stem struggle for existence ; but it is in the 
highest degree incredible that the action of this force 
would be imiform from beginning to end. 1 

Lastly, if we consider the weight of argument 
and evidence to be in favour of the commencement of 
human society in Patriarchal (or Cyclopean) families, 
we shall think it not only not incredible but highly 
probable- tliat certain comnumitiea which have sur- 
vived to historical times have grown without inter- 
ruption out of their oiiginal condition. ' In most of 
the Greek States and in Rome,' 1 wrote in ' Ancient 
Law' (p. 128), 'there long remained the vestiges of 
an ascending series of groups out of which the State 
was at first constituted. The Family, House, and 
Tribe of the Romans may be taken as the type of 
thera, and they are so described to us that we can 
scarcely help conceiving them as a series of concentric 
circles which have expanded from the same point. 
The elementary group is the Family, connected by 
common subjection to the highest male ascendant. 
The aggregation of Families forms the Gens or House. 
The aggregation of Houses makes the Tribe. T 
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aggregalion of Tribes constitutes the Comraonwealth. 
Are we at liberty to follow tliese indications and to 
lay down that the commonwealth is a collection of 
jiersons united by common descent from the progeni- 
tor of an original family ? Of this we may at least 
\ie certain, that all ancient societies regarded them- 
Belves as having proceeded from one original stock.' 
Antecedently, is it necessary to assume that such 
societies paaaed through a stage of promiscuity, more 
or less modiiied ? That would depend on the cir- 
cumstances in which they were placed. If they 
suffered from a scarcity of women, such phenomena 
as polyandry and a tracing of'kinship through women 
would probably show themselves, and at any stage of 
social growth. But some commiinitieB of men must 
always have been stronger, cleverer, more fortunately 
placed than others — must have had fewer motives 
than others for killing their female children, and more 
success in canyiug away the women of other tribes. 
The great reason for antecedently doubting the 
alleged evidence of promiscuity in the branches of 
the Aryan race is that, as it has been the most suc- 
cessful, so it must have been one of the strongest 
of nices. Of course the significance of some pieces 
of this evidence cannot fairly be denied, nor can 
it be thought very unlikely that some of the divi- 
sions of this race which wandered furthest, or some 
of the more savage communities which a<lopted its 
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tongue, fell for a while into a more or less modi- 
fied promiscuity. But the whole question muBt be 
decided by the preponderance one way or the other 
of the not very plentiful evidence. Only let it be 
clearly understood what the problem is. I have 
recently stated it in the following words : ' ' TheT 
greatest races of mankind when they first appear to I 
us show theraselvee at or near a stage of development j 
in which relationehip or kinship is reckoned exclu- \ 
fiively through males. They are in this stage ; or 
they are tending to reach it ; or they are retreating | 
from it. Many of them, in certain contingencies, 
generally rare or remote, give women and the de- 
scendants of women a place in succession ; and tlie 
quesi ion with modern inquirers is whether the place 
thus assigned to them is the survival of an older bar- 
barism, now exemplified in savage races, which traced 
kinship exclusively through females, or whether it 
results from the dissolution, under various influences, 
of "agnatic" relationship, that is, of relationship 
through males only.' The 'influences' in question (I 
have elsewhere shown) were in the case of the Koman 
law, that of the Praetorian equity, and in the ctise of 
the sacerdotal Hindu law, the influence of Religion. 

I have yet a few words to say on a topic which 
owes the importance and interest now commanded 
by it almost entirely to the labours of Mr. J. F. 
• Vide Chapter V. alxjve, p. 1*9. 
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McLennan. He is the author of tlie terms ' Exogamy ' 
and ' Endogamy ' ; the first signifying the practice of 
taking wiveis exclusively beyond the limits of a par- 
ticular tribal cii*cle ; the last indicating the custoui of 
marrying within that circle. The fact that certain 
ancient races extended their prohibitions of intermar- 
riage far bej'ond the narrow boundaries of our Table of 
Prohibited Degrees — that, theoretically at all events, 
they forbade a man's marrying any woman whose 
descent from the same ancestor with himself was 
ascertainable — was not unknown to students of Hindu 
law ; but Mr. McLennan was the iirst to point out 
the wide prevalence of these prohibitions among bar- 
barous BOcietieB and their connection, among savage 
races, with the system of reckoning kinship through 
women. The first remark which I have to moie 
on these discoveries, which are closely interwoven 
with Mr. McLennan's theory of social advance, is, 
that it does not seem to me certain that the terms 
' exogamy ' and ' endogauiy ' can be directly opposed 
to one another. Is there any society which is not at 
the same time ' exogamous ' and ' endogamous ' ? 
Let us fix onr ideas, as it is always desirable to do, 
by looking at the ancient Roman law. Any marriage 
of a Roman citizen within a circle not widely different 
from that traced by our own Table of Prohibited 
Degreew was invalid ; ami the children of such a 
marriage would be illegitimate. But again, any 
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marriage of a Rouian citizen with a woman who was 
not herself a Roman citizen, or who did not belong to 
a community having the much- valued and always ex- 
pressly conferred privilege of coimubium with Rome, 
was also invalid ; smd no legitimate children could 
be bom of such a marriage. Thns Roman society 
was both exogamous and endogamous ; there was 
both an outer and an inner limit. The - louble rule 
is found in the Hindu law, A Hindu may not marry 
a woman belonging to the same goira, all members of 
the gntra being theoretically supposed to have de- 
scended from the same ancestor ; but then he miist 
marry within his own caste. Here again, therefore, 
there is the outer and tlie inner limit. I do not pre- 
tend that the point is proved by the evidence respect- 
ing the great number of savage or barbarous tribes 
which have been shown to have an extended 'ex- 
ogamy.' My suggestion in fact is that the outer 
limit within whicb a man must marry has been 
overlooked through the interest excited by the long 
unnoticed exogamous prohibition ; and I wish to urge 
that the subject requires re-investigation. 1 myself, 
though not a professed inquirer in this 6eld, have re- 
I>eatedly fcimd indications of the outer or endogamous 
limit. Thus there are in China large bodies of related 
clansmen, each generally bearing the same clan-name. 
Tbey are ' exogamous ' ; no man will marry a woman 
having the same clan-name with himself; and much 
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Ims been made of this fact. But one of a group of 
earnest inquirers, who are investigating Chinese social 
phenomena on the spot, Mr. .Tamleson, has found 
that they are endogamous also. ' Externally they 
are endogamous — they refuse marriage with any 
sun'onndiiig tribe ; internally thty are exogamous ; 
they refuse marriage with anyone whose surname 
snows him to be of the same stock ' ( ' China Review,' 
vol. X. No. 2). 

These limits, outer and iimer, may still be dis- 
cerned in the most civilised Westein societiea. On 
the one hand, ' exogamy ' is enforced by law. There 
are always some of liis near kin whom a man may not 
marry. The law rests partly on considerations of 
physiology and partly on considerations of religion, 
religion and physiology not being, however, quite 
agreed as to what should be the proper Table of Pro- 
hibited Degrees. On the other, tlie outer or endoga- 
mous limit, within which a man or woman must 
marry, has been mostly taken under the shelter of 
fashion or prejudice. It is hut faintly traced in Eng- 
land, though not wholly obscured. It is (or perhaps 
was) rather more distinctly marked in the United 
States, through prejudices against the blending of 
white and coloured blood. But in Germany certain 
hereditarj' dignities are still forfeited by a marriage 
beyond the forbidden limits ; and in France, in spite 
of all formal LnstitntionB, marriages between a person 
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!>elongmg to the noblesse and a person belonging to the 
bourgeoisie (clistingnished roughly from one another 
by the particle 'de') are wonderfully rare, though 
they are not unknown. The Church, it may be added, 
has repeatedly relaxed the ' exogamous ' rule which 
forbids the intermaiTiage of near kin in order to savt; 
a member of a great Continental Honse from havmg 
to transgress the outer limit within which be is bound 
to marry. 

I have a special reason for dwelling on the point. 
Exogamy plays a great part in the system of 
McLennan, and (tliough not under the same name) 
in the system of Morgan. Both hold that a definite 
stage of human development is marked by the appear- 
ance of a group which Morgan calls the ' Gens ' and 
McLennan the 'exogamous totem-kin,' a body of 
kinsmen and kinswomen never intermarrying and 
witnessing to their kinship by a common mark on 
their persons. Tn so far as this gi-oiip has fallen 
under actual observation, in America and Australia, 
it is more like a Sex than any othei- assemblage of 
human beings ; it cannot reproduce itself unless it 
combines with some similar body, fur the uien cannot 
find wives nor the women husbands. Consequently 
it is always nowadays a part of i-oiiie larger social 
SM^regate. But, although I may not have clearly 
realised McLennan's conception. I understimd him to 
consider that this group is the developed form of the 
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independent primitive prroup, which he believes to 
have been an assemblage of men and much fewer 
vomen, living togetlier in promiscuity, and therefore 
very unlike the Patriarclial or Cycloi)ean family as- 
sumed by the older theory. The fewness of women was 
produced by infanticide, and had for its consequence 
the habit of stealing women from other groups, still 
supposed to Ix? witnessed to by the form of capture 
widelv cliaracterisin«r the marriaofes of barbarians. 
Under the influence of this habit the |)ractice of 'ex- 
oOTmv ' was "^mdually createil. On the other hand, 
Morocan. thou^^h he too believes the sexes to have 
originally lived together in promiscuity, does not 
seem to consider that their inuubers were very un- 
equal. He supposes that primitive men very early 
discovered the evils of close interbreeding, and that 
all the early transformations of human society were 
the results of a constant stiiiggle to jirevent these 
evils. In his view, therefore (as I understand it), 
the ' Gens/ as he rather unfortunately calls it (the 
* exogamons totem-kin' of McLennan), is not a primi- 
tive group, but a mere subdivision of larger tril)al 
societies originally promiscuous, formed for the })ur- 
pose of limiting interbreeding. 

For reasons which I have already given, I have 
no wish to take sides with Morgan or with McLennan, 
l)iit it does seem to me that, if further inquiry should 
disclose the prevalence of an outer " endogamous * as 
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I well as au iimer ' exoyamoiis ' circle of consanguinity, 

W it lends some strength to Morgan's theory of develop- 

. nient, wliich is certainly easier to understand than 
McLennan's. I merely accept Morgan's theory so 
far as it is an explanation of the original formation 
of exogamotis groups, und in so far as it considers 
them to have been subdivisions of larger communities, 
and formed for tlie purpose of limituig interbreeding. 
The difficulty which seems to be felt by candid op- 
[Kjnents of this hypothesis is that primitive men are 
unlikely to have made any such physiolo^cal dis- 
covery. If it be true that interbreeding is an evil, 
its very truth, in their view, militates against the 
antiquity of human knowledge about it. Indeed it is 
not certain that it is true. Physiologists are not 
agreed as to Tables of Prohibited Degrees. Some no 
doubt would considerably extend them, but others 
deny that the evil which they prevent is of serious 
■ proportions. I think, liowever, it is forgotten that the 

I assertion made by Morgan is raurle of a time when 

H neither Surgery nor Medicine existed, of u time before 

H that at which, according to the Greek tradition, Pro- 

H metheus discovered the chopped herlis which were to 

H be the remedy for human uilinents. With the vast 

H resources of modern medicine at hand, the evils of 

H the intcrinarriage of near kin may have been reduced 

H to a minimum or may have coiue to l>e doubted. But 

^L wh^t is i4valuable to a savage is, 1 take it, what we 
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should call a good constitution ; such a constitution 
received at birth aa will not easily admit disease, or 
will easily overcome it by its own native soundness. 
For among such men disease once contracted cannot 
be artificially cured. Even therefore if the advantage- 
given by exogamous njarriage to the children be now 
a slight one, it might be beyond price to primitive 
mankind. I cannot see why the men who discovonicl 
the use of fire and selected the wild forms of certain 
animals for domestication juid of vegetables for culti- 
vation should not find out that chihlren of unsound 
constitutions were born of nearly related parents. 
If such children, left to themselves, are really weakly, 
the fact would be forced on notice by the stem pro- 
cess of natural selection, affecting either the individual 
or the tribe. It is this process which has produced 
those wonderful contrivances for the intercrossijig of 
plants and the generation of a healthier vegetable 
offspring which have recently been observed by men 
of science ; but if the process ever acted without 
check on mankind 1 should imagine that their earliest 
intelligence would enable them to note its operation. 
It should be added that the earliest serious attempts 
to combat disease appear to have taken the form of 
precautions, of training and of the formation of habits, 
rather than of remedies as now imderstood. 
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THE ANDAMAN ISLANDERS. 

1 AM afraid that I incurred souie reproach by remark- 
ing in an earlier work (' Villaj^e Coinnimiities in the 
Kast and West') on the iincomincing character of 
much of the evidence for savage customs to which the 
iitiiio;it significance had been attributed, and by speak- 
ing of some of it as ' travellers' tales.' My observa- 
tions on this evidence (which has since then con- 
siderably improved) were coupled with a statement 
that I expected much from the critical examination 
which was Ijeing given to savitge or barbarous usage 
by otHcers of the Indian (government engaged in the 
ailuiinistration of the so-cjilled aboriginal races still 
numerous in India. The expectation has been abun- 
dantly fulfilled alreafly, and I will instance one Bet of 
re-snlts. 

I suppose that if there was one community which, 
looked at from a distance, or at occasional intervals, 
ycenied more than others to constitute the ' missing 
link ' between the brute and the man, it was the 
population of the Andaman Islands. In the Preface 
to ' Selections from Records of the Govemmentof India 
(Home Department),' No. XXV., written before these 
islands were Unally uuide the seat of a convict station, 
it is said that ' it is impossible to imagine any human 
beings to be lower in the scale of civilisation than are 
the Andaman savages. The little that is known of 
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their manners and cuBtoma proves them to be mthout 
religion or govprnnient, and that thev live in per- 
petuftl dread of the contact of any otlier race. . . . 
The traditions of so absolutely burbai'ous a race are 
not likely to throw any light on their origin.' The 
little evidence that existed sep.me.d fully to bear out 
this unfavourable judgment. Tlie older Oriental 
accounts liad represented the islanders as cannibals 
(a charge which now appears to have been without 
any foundation), and in the ' Asiatic Researches ' of 
1795, Lieutenant Colebrooke wrote of them : 'The 
Andaman Ishuids are inlmbitud by a race of men the 
least civilised perhaps in the world, being nearest u 
state of nature than any people we read of. They 
go quite naked ; the women wearing at times a kind 
of tassel or fringe roimd the iiiiddie, which is in- 
tended merely for ornament, as they do not betray 
any signs of bashfiilness when seen without it. . . . 
The men are cunning, crafty, !ind i-evengefnl.' Other 
authorities to the same e&ect are quoted by Lubbock 
(' Prehistoric Times,' 4th ed. p. 451). ' The Anda- 
man Islanders appear to be entirely without iiny sense 
of shame, and many of their habits ore like those of 
beasts. . . . Marriage only lasts till ihe child is born 
and weaned, when, according to Lieutenant St. John, 
as quoted by Sir E. Belcner, the man and woman 
generally separate, each seeking a new partner.' 

The Andaman Islnnds are now the principal 
convict station of the tioveninient of India, and the 
islanders have Ijeen brought under liriti^h adminis- 
tration. A most interesting account of them, founded 
on actual observation, has Ijeen published liya British 
Indian public officer, Mr. K. H, Man {' Journal of the 
Anthropological Institute,' All. i. (JJi, and ii. 13). 
One of the points most dwelt on in this account is 
the modesty of the women. They will not renew their 
leaf aprons even in one anotlier's presence. Another 
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is the married women's chastity. ' In the esteem in 
whioli they (the islniiders) hold their virtues (modesty 
jind morality) they compfire favourably with that 
existiug in certain ranks among civilised races.' 
Marriage is a well-detined institution. ' JIarriages 
never take place till both parties have attsiined ma- 
turity, the bridegroom from eighteen to twenty-two, 
the bride from sixteen to tiveuty.' Bachelors and 
spinsters :ire placed at the opposite ends of the large 
comiiion dwelling-honsc and the married couples in 
the middle. Paternity is thoroughly recognised ; the 
father is generally present at the child's birth. There 
is no example of a cross-breed in the islands. 

There is a government by chiefs whose au- 
thority ifi reflected on their wives. ' A chiefs 
wife enjoys many privileges, especially if she be a 
luotbcr, and, in virtue of her husband's rank, she 
rules over all the young unmarried women, and the 
married ones not senior to hereelf ' ' There is much 
mutual aft'ection in social relations,' says Mr. Man. 
' Children are taught to be generous and self-denying. 
The duty of showing respect and hospitality to friends 
and visitors is impressed on them from then" earliest 
years. Every care and consideration is paid to all 
classes, lo the very young, the weak, the aged, and 
the hclples.-*.' 

My impression is that there is no subject on which 
it is Imnler to obtain trustworthy information than 
the relations of the sexes in communities very unlike 
that to which the inquirtT belongs. The state- 
ments made to him are apt to be affected by two 
very powerfid feelings — the sense of shame and the 
sense of tiie ludicrous — and he himself nearly always 
sees the facts stated in a wrong perspective. Almost 
innumerable delusions are current in England as to the 
social condition, in regard to this subject, of a country 
8o neai' to us in situation and civilisation as I'rtnce. 
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BAST EUROPEAN HOUSE COMMUNITIES. 



Nothing would be of higher vahie to scientific archse- 
ology than any addition to oiir opportunities of ob- 
serving societies of Aiyan race still remaining in a 
condition of barbarism. The practices of savage men, 
lying idtogether beyond the circle of the greater races, 
have been carefully observed and compared of late 
years, and some generalisations of much ingenuity 
and interest have been fonnded on them ; but the 
I'clation of these practices to the beginnings of our 
own civilisation is far from satisfuctorily settled at 
preseijt. The early usages of the now civilised 
societies can be partially recovered from their records, 
their traditions, and above all from their law ; but it 
is j list where these sources of evidence can least be 
depended upon, where history runs into poetry, 
ti'adition into legend, and definite law into dimly 
((een custom, that the connection between barbarous 
Aryan usage and savage non-Aryan practice has to 
be established, if it really exists. What we most 
require is the actual examination by trained ob 
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servers of some barbarous or serai-barbarous com- 
munity, whose Aryan pedigree is reasonably pure, 

India has made contributions of great importance 
to the study of early institutions, and I hope to show, 
before the close of this paper, that among the most 
important are the most recent. Many portions of 
the social and family life of the high-caste Hindu 
unquestionably answer to stages of social develop- 
ment through which the earliest civilised com- 
munities of the West may Just be seen passing in the 
twilight of their history. But there are some serious 
drawbacks on the value of Indian social facts, and 
some considerable limitations of their impressiveness. 
A great deal of the very imcient usage discoverable 
in India is non-Aryan. There are no doubt abundant 
remains of true Aiyan barbarisin, but it is not always 
easy to distinguish this from barbarism \vhich is non- 
Aryan, and that which is really Aryan has been 
transformed to an unknown extent. A religion 
which has lost its affinity for the religions of the 
West is constantly penetrating and modifying it, and 
the newer influences of the English dominion are 
working upon it with ever-increasing effect. What- 
ever, too, be tlie value of Indian observations, they 
do not certainly at present produce the iinpression 
which might be expected on the European historical 
scholars who are busy with the rudiments of Western 
society. There is an evident distruat of illustrationB 
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of social growth taken from the usage of a people so 
remote as the Hindus, and so long parted fiorn the 
sister-communities of tlie Aryan group. 

No field of investigation seems to me to promise 
so much to the student of primitive social antiquity 
as that opened to us by the obvious thinning of the 
superficial crust of Mahommedan institutions spread 
over so great a part of the once civilised world. In 
all the countries now or lately mider Mussulman 
dominion, strange and deeply interesting forms of 
ancient social organisation from time to time come 
into the light, like buried cities from volcanic ashes 
or lava. Tliis remark must be confined to com- 
munities conquered l)y the Mahomrnedans and made 
tributary to them, but not converted to the Mahom- 
medan faith. For the })urposes of the scientific 
archa3ologist, a group of men converted to ^lahom- 
mcdaiiism becomes practically worthless, because from 
the moment of its conversion it lives under a civil 
law which is also a religious law, and which can only 
be ex})lained at present as a religious law. The 
})ortions of ancient usage which in the present state of 
these inquiries yield most to the student of early in- 
stitutions are those which, in modern phraseology, we 
should call the law of Inlieritance and the law of 
Marriage. But a society which has adopted tlie Ma- 
hommedan law of inheritance has come under a syistem 
of rules of succession ^hich may possibly embody 
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some Arabian cuetomB, biU which on the whole can 
only be accounted for as consisting of strict deduc- 
tions from the letter of texts assumed to be sacred. 
This system of rules arranges the heirs in classes 
unlike tho^e known to modified or unmodified Aryan 
custom, and it is moreover a system of extremely 
definite division into fractional shares. On the 
other hand, under rudimentary Aryan usage, it is 
not the mdividual, but rather a collective group of 
kinsmen, which profits by the death of a relative ; and 
it is exactly because the composition of this group, 
and the mode of devolution within it, probably reflect 
some more ancient method of collective enjoyment 
during life, that rules of intestate succession have 
nowadays so profoimd an interest. Again, the 
barbarous Aryan, still following Aryan custom, is 
not only generally monogamous, but (to use Mr. 
McLennan's extremely convenient term) exogamous. 
He has a most extensive Table of Prohibited 
Degrees. The Mnssulman, however, is not only 

L polygamous but endogamous : that is, his law per- 
mits comparatively near relatives to intermarry. It 
has been noticed by good observers in India, that the 
comparative liberty of intermarriage permitted by 
Mahommedanism is pai-t of the secret of its success as 
a proselytising religion. It offers a bribe to the con- 
vert in relieving him fit)m the undoubtedly vexatious 
restraints of the Brahmanical law of marriage. 
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But where communities subject to Mussulman 
rule have never been converted to the Mussulman 
faith, the effect of tlie dominant Mahommedanism is 
to fix and stereotyjie their barbarism, where they are 
barbarous. A large number of tliem are socially 
organised in groups held together by the reality or 
the 6ction of common blood ; they possibly may 
never have attained to a higher organisation than this, 
or — what is more pTOhnble — the Mahommedan con- 
quest may have not merely arrested their civilisation, 
but may have actually forced some of them to retrace 
part of the path by which they had ascended firom 
a primitive barbarous condition. When, however, 
these groups are once organised ou the well-known 
model of an association of kinsmen or tribesmen, there 
is much in Mahommedan govemnient wliich tends to 
tighten the bonds by which they are held together. 
The members of Christian societies are most reluct- 
ant to enter the Mahommedan Courts, and thus they 
are led to value the domestic tribunals, which all 
naturally organised brotherhoods include. Agflin, 
community of life based upon consanguinity always 
implies common liability to the discharge of legal 
demands ; and thus the fiscal exactions of the 
Mussulman ruler give a strong motive to the kins- 
folk to keep the burden of taxation resting on as 
many .-hoidders tu^ possible. The advantige of main- 
taining the liability of groups rather than llie liability 
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of individuals is also felt by the Mahommedan Go- 
vernments themselves, and they are thus led to favour 
the integrity of these natural bodies, just as the 
French seigneurs are stated in medieval law-books 
to have favoured the existence of coinniunitieB of 
villeins living nii mhne pot. The natural [irocesses 
of dissolution to which such groups are subject are 
also much retarded by the indirect influence of 
Mahommedaa power. The chief dissolving forces 
acting on primitive communities are war and com- 
merce. One tears them to pieces and scatters the 
fragments abroad, the other disintegrates them, by 
creating inequalities of wealth ; and nothing is harder 
(as will be seen presently) than for the rich and poor 
brethren to dwell together in unity. But a Maliom- 
luedan Government on the whole keeps the peace, and 
both by its acts of commission and by its sins of 
omission, by its irregular taxation, and by its failure 
to provide modes of easy communication and a pure 
and regular administration of justice, it retards or 
puts a stop to the accumulation of capital. 

■ The closer examination of the Turkish provinces 
H in Europe which many causes have recently made 
H practicable has already recovered for us a nearly 

■ perfect example of one of the oldest institutions of 
I the Aryan race — }irobahly, with the exception of the 
H Family, the very oldest. The House Community is 
B not peculiar to the territories and dependencies of the 
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Tiirkiah Empire, since it is fovind among all thel 
South Slavonian populations, but it occurs in greatest I 
completeness wherever men of the Soiitli Slavonian j 
stock are now or have been lately under Mussulman ( 
government, or where, like the Montenegrins, they i 
have had their whole history determined by incessant ' 
Btruggies with Mussulman fwwer. The importance j 
of these House Coiiiraunitiea is easily understood by ' 
the student oi' what 1 may perhaps venture to call ' 
social and political embryology. They are a living I 
form, very near to us and constantly brought nearer, I 
of institutions rather hinted at than revealed in the 
most ancient records of a singularly large number of 
civilised nations. The Roman law, which supplies 
the only sure route by which the mind can travel 
back without a check from civilisation to barbarism, 
shows us society organised in separate families, each ' 
ruled liy the Paterfamilias, its despotic chief. But it 
also exhibits vestiges of institutions not wholly for- 
gotten, of certain associations of related families 
which still had something in couuiion and might 
once have had u common life. There are some marks 
of these associations on law, and some more on re- 
ligion, but practically in Roman legal history they 
are dead institutions. Next above the Family, there 
were vestiges among the Roiiiaus of a group which 
had no special collective name, the Agnati, or 
Agnatic Kindred, the collective body of kinsmen re 
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lated exclusively through male descenta, who either 
were, or might have been, under the paternal power 
oC the same ancestor. Again, above the Agnatic 
Kindred, there was yet another and a more extensive 
group, of which tlie origin was lost in antiquity, but 
which was believetl by the Romans themselves to 
have been formed as tlie Agnati were formed — that is, 
by descent through males alone from a real common 
male ancestor. This was the Gens, Nothing can bu 
more interesting than to find alive in usage these 
groups which, as bodies having a corporate existence, 
are dead in Roman law. There can be no reaaonable 
doubt that the House Community of the South 
Slavonians corresponds to one or other of the larger 
Roman groups, to the Hellenic yecos, the Celtic Sept, 
the Teutonic Kin. It answers still more closely to the 
Joint Family of the Hmdus, which is itself a living 
though an extremely perishable institution. In what 
way it is related to certain associations of savage 
families, like it and yet very unhke it, upon which 
our attention has been fixed by the deeply interest- 
irg researches of Mr. McLennan (in his ' Primitive 
Marriage') and of Mr. Lewis Morgan (in his 

L- Ancient Society '), is a point upon which it may 
one day he possible to have a clearer opinion when 
the savage and the Aryan group have been fully 
etudied in the life.' 



' See Note A to this chapter, on ■ The 0«na.' 



tvcBtr j«mgo th« iBMitntione of 
M kgiato annct .tt«,tion. and it 

pnne to be Ae bodge eaBnectmg two portknu of tbe 
ortfc and wttAJmd kag .Aitiarily aeporat^ the 
E-tandlheWctt. Tie RaB««a Village Coam, uni- 
tiH ««e Ksn to be tbe Ia£an Village Commimities, 
. if smyHiang in a note udtsc coodidon than the 
tmatau eaUtxrwtmg gioap. In the Villiigg Com 
ntuniljp. bowpTfT. tbe bend of cooudod oriOTQ «#■ l 
kiBsbip. iboagh still recogniBed m language and to 
seme extent in feeling, is fci^tie and tndiatiiict - rh 
modd has been too often simolated by Bctions for 
tbe aenae of reality to be very strong. The related 
&Dulies no longer bold their land as an indlstiti^iiigL 
able common fimd — th^ have portioDed it out at 
most they redistribute it periodically ; sometiines 
even that stage bag been passed. They are on tlie 
high road to modem landed proprietorship. But in 
the Joint Family of tbe Hindus the agnatic group 
of the Romans absolutely survives — or rather, but for 
the English law and Engl^h courts, it would sur- 
vive. Here there is a re-al, thoroughly ascertained 
common ancesitor, a genuine consimguinity, a com- 
mon fimd of property, a common dwelling, .Vnd the 
Joint Family of the Hindus, save tliat it now lasts 
for fewer generations, is point for point the House 
Commnnity of the South Slavonians. Tbe distri. 
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bution of these itncient groups iii the countries in 
which they are found is well worth remarking. The 
North Slavonians or Russians have the Village Com- 
munity. The House Community belongs speciaUy 
to the South Slavonians, the Croatians, Dalmatians, 
Montenegrins, Servians, and the now Slavonised 
Bulgarians. On the other Land, in India, the Joint 
Family and the Village ('onimunity are often found 
side by side, sometimes indeed bound together by 
complex common relations. Even there, however, 
it has been observed that, where joint families are 
abundant, the village organisation is weak and village 
communities are rare ; and this is notably the case 
in Lower Bengal. 

The House Community then is an extension of 
the Family : an association of several and even of 
many related families, living together substantially in 
a common dwelling or group of dwellings, following 
a common occupation, and governed by a common 
chief The law or custom which regulates these 
institutions has lately been subjected to a close 
examination by an eminent man of learning, whose 
writings ai-e still obscured by that unfortunate veil 
of language which hides Slavonian literature from 
this generation of Englishmen. The name of Pro- 
fessor Bogisic is connected with several places, with 
which, now of all times, we should least expect 
to have literary associations. He is a native of 
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Ragusa ; his last work is published by the Academy 
of Sciences at Agrnni ; lie is a professor in the Uni- 
versity of Odessa ; and he has codified the laws of 
Montenegro. The results of hia inves^tigations are 
only known to ine through some German translations 
of passages in them, and through a siimmaiy of a 
portion of them by M. I-V-ilor r>enielic. Nothing, in 
my opinion, can exceed their instructiveness. They 
show us the very way in which, amid a primitive 
tribal society of Aryan race, tlie personal relations 
:ind ideas of men become modified when the small 
groups of which tiiey form part are absorbed in larger 
assemblages, both the large and the small group being 
itspectively tied together by cominunity of blood. 
They thus disclose to us Political Power in the 
embryo : the Chief growing out of the head of the 
household, tlie State taking its first beginnings from 
the Family. They are entitled to take their place by 
the side of some recent Indian investigations which 
1 will describe presently, as new materials of the 
highest value for a theory of the condition of the 
higher races of men in a state of barbarism. 

It would appear that in all the South Slavonian 
countries Natural Families, as they are called, are 
found intermixed with the House Communities. By 
a ■ natural family ' is meant a group consisting of the 
descendants of an ancestor still alive, while a house 
community is (almost invariably) an association of 
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families all descended from a common ancestor de- 
ceased. Tlieae natural families liave not been as 
carefully examined as could be wished ; they had not 
the strangeness of the house community in the eyes of 
the obaervera, who again show no signs of being 
acquainted with the controversy which has arisen on 
the point whether the larger or the smaller group is 
the more ancient, and better entitled to be considered 
the cell out of which human society sprang, I have, 
however, no doubt myself, from a variety of indica- 
tions, that these families are, as a rule, despotically 
governed by tlic eldest ascendant. Not only the legal 
writers, but all travellers in South Slavonian lands, 
have noticed the extraordinary respect of the South 
Slavonians for old age. ' Without reverence for old 
men there is no salvation,' is a Servian proverb. ' A 
father,' says another Slavonian maxim, ' is like an 
earthly god to his son.' A less reverent adage runs, 
' The reason why the devU knows so much is that he 
is ao extremely old.' Still more convincing evidence is 
furnished by the fact observed by Professor Bogi5it5, 
that the South Slavonians, like the Romans, maintain 
a clear distinction between Agnatic and Cognatic rela- 
tionship, which they tenn respectively kinship through 
the great blood and kinship through the little. Thus 
a group of men, connected with a common ancestor 
through male descents (natural or adoptive) exclu- 
.iively, are kinsmen of the great blood ; they arc 
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kinsinen of the little blood when they include oIbo the 
descendants of female relatives. Now the recognition 
of agnatic relationship is good evidence that patriar- 
chal power either exists or has once existed in a 
community ; there may have once been patera iil 
power where there is no agnation, but where there is 
agnation there must almost certainly have been pater- 
nal power.* The play, then, of relation between the 
Family and the House Community ia exactly what 
we observe in India between the Family and the 
Joint Family. The family, when it does not dissolve 
by the swarming off of the children, expands into 
the house community ; the community (though not 
so often as in India) breaks up into separate natural 
families. The process, for all the e\idence before as, 
may have gone on from time immemorial. 

The House Communities, which are found inter- 
mixed with the natimil fiuuilies, suid which are con- 
stantly springing out of them, are ae far as possible 
from being patriarchal despotisms ; and they iUus- 

* I learn from coriyspondence with Professor Uogi^d that tho 
Power of the Father in stron(;c-r ».iiiong the Russians thsiri amtiut' 
the South Slavoiiiikos, luul that iitnong t\i» Inttor ii< in strongfi' 
near the roaat thun it is inland. He hat heard a jouog mao siy 
to his father, ' We axe not here in the const country, where fathers 
are everything and svua nothing.' In honie purtA of these 
countries Bona coiise to be subject to tiie father's power when they 
marr? ; bm in this caae marriage sieems to imply wtvarance from 
the pat«raal domicil, which is probably the curliest form of the 
promss which the Romans called Einaocipation. 
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trate very clearly that diminution of paternal power 
which, as I have frequently insisted, shows itself 
when families, instead of dissolving at the death of 
an ancestor, hold together and take the first steps 
towards becoming a natioD. The community at 
first sight is rather democratically than despotically 
governed, and it would in fact depend on the i)oint of 
view from which the observer regarded it, whether he 
considered its government to be democratic, aristo- 
cratic, or monarchical. Every member of the body 
has an absolute right to be maintained, housed, and 
clothed out of the common fund. Every daughter of 
the associated families has a right to a man-iage 
portion when she marries j every son has a rght to u, 
provision for his wife when he introduces her into 
the commimity. Every male of the brotherhood has 
a voice in its government. The assembly of kinsmen 
(the Skuptchina) meets every day as a rule, generally 
in the evening after work is over, under a tree in the 
neighbourhood of the common dwelling. All the 
affairs of the community are tliere discusseil, and 
every man may theoretically mingle in the delibera- 
tions. Nevertheless, as a rule, it is the old men who 
debate ; the authority which, as 1 before said, the 
South Slavonians assign to old age, makes the opinion 
of the old far more weighty tlian their indivi- 
dual voice ; and in very large communities it would 
seem that it is generally the mnlure heads of faiiiiht.4 
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who attend the assembly. All this is exactly in 
harmony witli what we know of the beginnings oi 
Aristocracy throughout the Aryan world ; but it 
should always be remembered that if the association 
were habitually militant, both the old men and the 
youths would probably fall into the background, and 
the authoritj' in council would belong to the mature 
warrior who is foremost in arms. 

Under another aspect, however, the government 
of the community is monarchical, and at all times its 
most important member is the House-Chief, the Do- 
matchin. He alone represents the association in its 
dealiugti with other persons and members. The ad- 
minisirittiun of all its aifairs in in his bauds : he allots 
the daily tasks ; he presides at the common meals 
and distributes the food ; he reprimands for faults or 
delinquencies ; he is invariably addressed in langtlagu 
of the greatest respect ; all rise on his entrance ; no 
one covers his head or smokes in his presence ; no 
amusement or ceremony commences till he appears or 
has announced that he will stay away. Tlie council 
of the brotherhood does not review his acts, but it is 
expected that lie will submit important cases to it. 
and its juradiction is called into exercise when new 
principles of administration have to be settled. The 
women of the community, it should be stated, are not 
directly under his authority ; there is a house-mother 
who appoints their work, but she is, whenever it is 
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possible, the wife of the house-chief, and is always 
subordinate to him. 

The mode of appointing the House-Chief is in the 
liighest degree interesting, and throws a strong light 
on a number of problems which meet us in the 
ancient history of the kingly office. The student of 
political embryology is familiar witli the seeming 
contradictions between the facts just seen in the dim 
light which surrounds the beginnings of royal power. 
Sometioies the office of the Chief or King seems 
wholly elective, and its bestowal entirely determined 
by personal fitness ; sometimes it appears to be htTu- 
ditary, but then it is quite uncertain whether it will 
descend to the brother or to the eldest son of the last 
sovereign ; in general the office is confined to men, 
yet here and there a woman in certain eventualities 
becouies lady or queen. Very ingenious explanationsi 
of these phenomena have lately been suggested. But 
the system of choosing the South Slavonian house- 
chief, while it exhibits exactly the same apparent 
uncertainty, shows, at the same time that it arises 
from a very natural and intelligible cause — from the 
conflict between a sentiment and a necessity, between 
a very powerful feeling of respect for blood and a vei-y 
clear sense of ttie |ires8ure of the facts of life. First, 
the chief is elected by the collective bi ;)therIiood ; 
but the brotherhood rarely, if ever, fails to chonsp ti 
member of the family connected witli the couimuu 
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ancestor through descents of primogeniture. It« in- 
clination would be to choose the eldest eon of the 
last chief, but its veneration for sige, and its sense of 
tlie value of experience as a means of auccess in the 
struggle for existence, lead it constantly to elect the 
next brother of the last adininistraror. By its strong 
appreciation of the importance of individual capacity 
it is led occasionally to put a woman at its head — 
who in this case is quite distinct froui the house- 
mother, governing the women under the house-chief. 
The practice of electing a woman to the chieftainship 
appears to be less common than was sui>posed by 
the travellers who first observed the house commu- 
nities, and it is not impossible that they failed to 
discriminate between the two shapes which the author- 
ity of the house-mother takes. But undoubtedly 
a woman is occasionally placed not only over thi; 
women, but over the men of the community, ami 
wherever this occurs it is for reasons of her especial 
fitness to undertake the administration. The leading 
case mentioned by my authorities is where a consider- 
able part of the revenue of a conmuinity was derived 
from a buarding-school for girls kept by the ladies 
belonging to it. Of course, no such reason as this 
for choosing a woman to rule could have had effect iti 
primteval ages, or even at the dawn of history. The 
explanation of the early female auccessions to sove- 
reignties and lordships no doubt Is that the circum- 
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Btances of the time allowed unchecked play to respect 
for the clainie of blood ; the men heing exhausted, a 
woman was taken rather than a new strain of blood 
introduced. Nevertheless, these Slavonian pheno- 
mena suggest that, even in the primitive militant 
communities, eminent capacity in a woman might 
overweigh the disadvantagea of sex, and that every 
now and then a Deborah or an Artemisia might rule 
the tribe as the house-mother rules the house com- 
munity. Sometimes, it should be noted, the woman 
chosen is the widow of the last chief, who during his 
lifetime shared hia authority, more particularly over 
the females of the household. 

It appears to be a general rule of all these hou.se 
communities that the capital stock or fund necessarj- 
for carrying on the business of the association is in- 
capable of alienation. The nature of this alienable 
property varies a good deal ; thus, with a couiniunity 
of Ndne-growei-B, the fermenting vats cannot Ix; parted 
with ; and it is the usage with associations of dis- 
tillers to apply the same principle to the apparatus of 
distillation. But the great majority of the house 
communities are purely agricultural, and it is remark 
able that the property which the custom of these 
conamunities makes inalienable corresponds very 
closely to the res mancipi of the older Roman law : 
that is to say, it consiHts of land and plough oxen. It 
has often been su^ested — by myself among others 
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— that the objects placed by the Romans in the high- 
est class of property were the commodities of first 
importance to an agricultural people ; and though we 
only know the Roman res viandpi as alienable under 
certain circumstances, the very complexity of the for- 
malities required for alienation furnishes a hint that 
they once constituted the inalienable capital stock of 
ihe ancient Latin cultivating commimities. But these 
recently observed fmt^ from Kastern Europe suggest 
some new ideas, not only concerning the res viannpi 
but also and more particularly concerning that other 
and technically inferior class of property, the res nee 
■ntandpi, in wliicb the Romans placed all the objects 
of enjoyment not mcluded in the bij^her division of 
things. I myself conjectured, some years ago, that 
the articles not enumerated among the favoured 
objects seem to have been placed on a lower standing, 
' because the knowledge of their value was posterior 
to the epoch at which the catalogue of superior pro- 
perty was settled. They were at first unknown, rare, 
limited in tbeu* uses, or else regarded as mere appen- 
dages to the privileged objects.' I still think this de- 
(tv-riptioil of the res nee mancipi probably true of some 
slttjjtw of primitive society, and if the last words, 
'»j»pt'udttge8 to tiie privileged objects,' be understoocl 
^it' th» itrvtlticts as distinguished from the instruments 
\tl~ lttlH>ur, I think they are also true of the social 
atiun* i»f the ancient world to which the -Slavonian 
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house communities most nearly correspond. It maj' 
be supposed that the earliest cultivating couiirninitieB 
were barely self-aufficing ; that they never parted 
with their instruments of tillage, and consumed all 
the fruits which the earth yielded to their labour. 
But as production became more abundant, as intervals 
of peace became less rare, as common markets were 
gradually established, economical forces would begin 
to operate with greater activity, and the res nee 
mancipi would obtain their first step in dignity as 
commodities exchangeable at a profit. All the sur- 
plus produce of the domain would be rts nee mancipi, 
and, if not stored, would be bartered or sold. We 
can see from the Slavonian examples that some things 
included in the higher class might locally and occa- 
sionally be dealt with as belonging to the lower. The 
Roman res ma,neipi — land, slaves, horses, and oxen — 
would no doubt answer to the commodities which 
primitive agriculturists would almost everywhere 
regard as properly inalienable, but it is likely that 
Roman authority generalised the usage beyond its 
primitive area. A community oi" cattle-breeders 
would regard oxen as eminently exchangeable, and 
even an agricultural community may originally have 
confined the inalienability to the oxen which served 
as beasts of plough. 

Peculium — a few head of oxen kept apart — was 
the name which the Romans gave to the [Mirmissive 
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separate property allowed to eon or slave. No prin- 
ciple was more persistent in Roman law than the sub- 
jection of the p< odium to the authority of the pater- 
familias or the master, should he choose to exercise 
it ; and the independent holding of the peciUium, even 
by sons, was secured only by very late legislation. 
These Slavonian usages and the experience of the 
Slavonian communities give us reason to believe that 
the separate holding of property by the members of 
the brotherhood had a much more important influ- 
ence in other societies than it had in one so sternly 
tenacious of a central principle as the Roman. The 
pecidium seems to be always im actively dissolving 
force. It had this effect to some extent with the 
Romans, but with the Hindus it is the great cau»e 
of the dissolution of the joint families, and it seems to 
he equally destructive in the South Slavonian coun- 
tries. When the house community is in its primitive 
and natural state, there is no peruUum : there is none 
in Montenegro ; the dominant notion there is that, as 
the community is liable for the delinquencies of its 
members, it is entitled to receive all the produce of 
their labour ; and thus the fundamental rule of these 
commimitieB, as of the Ilmdu joint families, is that a 
meujber working or trading at a distance from the seat 
of the brotherhood ought to account to it for his profits, 
liut, as in India, aU sorts of exceptions to this rule 
tend to grow up ; the most ancient and most widely 
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accepted appearing to be, that property acquired by 
extremely dangerous adventure belongs independently 
to the adventurer. Thus, even in Montenegro, spoil 
of war is retained by the taker, and on the Adriatic 
coast the profits of distant maritime trade have from 
time immemorial been reserved to seafaring members 
of these brotlierhoods. But the reluctance to sur- 
render individual gains is a sentiment observed to be 
gaining in force everywhere, and, in connection with 
some other I'auses which 1 will mention afterwards, it 
universally tends to bring about the dissolution ot 
the communities. Doubtless it was always among 
the most potent of the influences which began to 
transform the old world of consanguinity into the 
new world of economical relation. 

The situation of women in the primitive groups 
of barbarous Aryans, is a topic which calls for much 
ampler and more minute discussion than can be given 
to it within my present limits. I will, however, 
briefly note one or two points among a considerable 
number which deserve separate treatment, (a) The 
house community of the South Slavonians, like 
the joint family of the Hindus, is prinmrily a com- 
munity of males. The daught^Ts are entitled to 
be married and portioned at its expense, and steps 
we taken to bring about their luarriage before 
any son is married, but they have no right to any 
share of the capital stock on the rare occasions 
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OQ which it ia divided, (b) At present a certain 
liberty ia allowed to them id the choice of a fans- 
hat in the South Slavonian lands, as else- 
. there are many vestiges of infant marriage. 
► qoite recently, a Christian girl in Eastern 
•irrevocably betrothed, though not married, 
lildbood. («,') The wives of the confederated 
Jsinsmen brouglit into the community from outside 
have their marriage portion reserved lo them as 
separate property or peadium, and a certain amount 
of money or goods (which many customs enablv us to 
trace to the ancient institution of the ' morning gift ') 
is held by thera independently, not only of the collec- 
tive group, but of their husbands, (rf) In some of the 
house communities both this property and the mar- 
riage portion, both the paraplwrna and the dos, 
descend, like the Hindu Stridhan, by a pecidiar line 
of succession to female inheritresses. 

Like all branches of the Aryan race which remain 
in a condition still savouring of barbarism, but which 
have not adopted Mahomniethm institutions, the 
Soutli Slavonians bring their wives into the groups 
in which they are socially organised from a consider- 
able distance outside. To this ' exogamy,' in the 
primitive militant state, they no doubt owed hardi- 
hood, physical vigour, and relative success in the 
struggle for existence ; and at the present moment 
the common residence of so msmy persons of both 
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sexes in the same household may be said to be only 
possible through their belief that any union of kine- 
raen and kinswomen would be incestuous. The South 
Slavonian Table of Prohibited Degrees is extremely 
wide. Every mnrriage which requires an ecclesiasti- 
cal dispensation is regarded as disreputable ; and, 
though the rule of ecclesiastical jurisprudence on pro- 
hibitions against intermarriage is tolerably followed, it 
is rendered excessively stringent by a peculiar method 
of counting the degrees. The distaste of the South 
Slavonians for suing ia the Turkish Courts is largely 
caused by these ideas about intermari'iage. Mahoni- 
medunism, as 1 before stated, is an 'endogamous' 
religion ; it derives from its Semitic origin a ratlier 
limited Table of Prohibited Degrees ; and thus a 
Turkish Court, thougli not professing to apply tlie 
Mahommedan rules, is constantly found admitting 
the legitimacy of children bom of a marriage which 
the Christian Slavonians consider to be incestuous, 
\obody can wonder at the repugnance of the Slavo- 
nians towards entering the Turkish Courts as liti- 
gants in cases wliere their women are concerned ; but 
undoubtedly some of the principles which they accuse 
the Turkish judges of applying have more in common 
with our ideas than with theirs. Hesides this com- 
plaint on the subject of intermarriage and legitimacy, 
t he Slavonians are said by Professor Bogisid tc 
resent the application of rules, Mahommedan in 
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origin, to the inheritance of property by women. 
Under Mahommedan law, wherever sons and daugh- 
ters take together, the daughters take half a eon's 
share. Now the custom of the house communities I 
excludes the daughters from any share when the J 
common fiind is di\ndei^, either at a death or otherwise. 
The deeply rooted and very aucleut; notion is that an 
unmarried daughter is only entitled to mflintenant-e, 
and that a married daughter is finally and exclusively 
provided for by her marriage portion. 

I have here noticed the practices called by Mr. 
McLennan ' exogamy ' and 'endogamy' chiefly for i 
the purpose of calling attention to the manifold and 
surprising fictions by which an inherited sense of the 
advantage of exogamy and of the disadvantage of 
close intermarriage is reconciled with the doctrine 
of the Eastern Church on the point. It is to be 
remarked that every variety of fiction heretofore 
observed among ancient societies held together by the 
assumption of common descent is found among the 
Christian Slavonians of Eastern Europe. Kinship i 
in the first place created artificially by Adoption, and 
in this case the adopted member of a famUy or hou.^e 
community is assimilated to the naturally born kins- 
man for all purposes indiscriminately. Entire sub- 
families are engrafted on the house communities ; 
individuals are taken into the subfamilies ; and occa- 
sionally aged men, strangers in blood to the brother- 
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hood, are admitted to a place among the elders of 
the joint household from whom labour is no longer 
exacted or expected. It seems to be a universal con- 
dition of the Slavonian adoption, that the person or- 
family received into the house community sliall be 
virtually without nuttiral ties through the death or 
emigration of the natural kindred : a precaution 
which may remind us of the extreme care bestowed 
by the Roman College of Pontiffs, that the ceremonial 
observances of two families should not be confounde<) 
through a precipitate adoption. Butbesidc-* tlie arti- 
ficial adoptive relation, which stands for all purposes 
OD the same level as natural connection of blood, there 
are numerous other tictitiois relationships wliit'li 
e,\i8t chiefly for the purpose of preventing intermar- 
riage. Several of these correspond to the fictitious 
ties which ai-e shown by their ancient law to have 
been common among the Celtic Irish at the opposite 
en'l of Europe. Thus the relation of 'oster-parent 
to foeter-child creates relations between their respec- 
tive fiunilies which cperate as u bar to intermarriage. 
Gossipred, spiritual pai-entage, the connection betwefii 
sponsor and goilchild, has tlie same effects aiuong tlu' 
South Slavonians which it once had over the whole 
Christian woi-ld. But there are in Eastern Europe 
forms of fictitious consunguudty bitherto unknown to 
the study of ancient institutions. The groomsman 
^t a wedding comes under a set of rules which restrict 



258 



EAST EUBOPEAS HOUSE C0MMPS1TIE3 CH*P. Till. 



mterraarriage with the fniuily of the bride to just the 
same effect as if he had been naturftlly the brother of 
the bridegroom. Confraternity, 6ctitious brothertiood 
— which is an artificial creation of fraternity, just &s 
adoption is an artificial creation of pnrentage — retains 
probably in these Slavonian lands the shape which it 
wore in more westerly countries before it became the 
central principle of so many orders of knighthood ; it 
is solemnised witli a special ritual of tlie Slavo-Greek 
Church, and it is the source of a special Table ot 
I'robibited Degrees, But perha[is the most singular 
illustration of the tendency of kinship to extend itseli 
artificially imder the empire of primitive ideas is to 
be found in certMU Slavonic forms of gossipred or 
spiritual relationship. Here we have_ fiction u])on 
fiction. The rehition of sponsor to godchild imitates 
consanguinity ; the Slavonian gossipred imitates the 
ecclesiastical gossipred, A man whose life is endan- 
gered by the enmity of another may make liim lui 
offer of what is called gossipred by misfortune. If 
the enemy refuses, he may be lawfully killed even by 
treachery. If he accepts, he becomes connected with 
his former adversary by a kind of spirituid relation- 
ship, and is in fact compelled to become sponsor to 
his next-bora child. These peculiar artifit-ial relations 
in the wilder Slavonian countries, ami particularly 
inMontenegro, are found extremely useful in staunch- 
ing blood-feuds. When a momentary reconciliation 
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has been effected by frlcatls or neighbours between 
Montenegrin Capulets and Montagues, it is common 
to give it stability by insisting that the heads of the 
contending houses shall become spiritnally related to 
one another. The exiiedlent is well known as the 
gossipred of reconciliation. The truth is that mere 
sentiirtent has not among these people solidity 
enough to form a binding tie between man and uian. 
If it is to bear the onlinary strains of barbarous 
life, it must have a core of fictitious consanguinity. 

I stated that the House Coinmuuities and Natural 
Families which make up the bidk of South Slavonian 
society are constantly running into one another ; the 
uonimunity dissolving into a mere collection of fami> 
lies, the family expanding into the community. But 
both these groups occasionally dissolve in other ways, 
and some instruction may be obtained from observing 
the mode of dissolution. When a natural family 
breaks up, room is made, I need scarcely say, for the 
o|)eration of the body of rules which we call Inheri- 
tance ; and in those portions of the South Slavonian 
countries which are imder Codes, as, for example, 
those which belong to the Austro-Himgarian Mon- 
archy, the law settles the distribution of the family 
iimd, and to some extent the personal relations of the 
kinmitien to one another. But where, as in Turkey, 
the local usage is left to its unchecked operation, oue 
r)f the systems of succession commonly followed has 
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& great deal of interest for ns. Each son of the family, 
as he grows up and marries, leaves his father's house- 
hold, taking with him the share of its possessions 
which under developeil law would have ilevolveil 
upon him at his father's death, and he goes elsewhero, 
often into a far country, to seek anew fortune. Per- 
haps there are few things wtiieii at first sight seem t<> 
have a more iHstant connection with one another than 
the customs of Primogeniture nml Borough English 
and the Scriptural parable of the Pro*lignl Son. Yet 
precisely tlie same group of usages lies at the root of 
the institution and gives its point to the story. The 
division of the fiimily property does not wait for the 
father's death. The son who wishes to leave the 
family home takes his share with him, and goes abroad 
to add to it or wa'^te it. The son who remahis at 
home continue-s under patria potesia'', serving hia 
father and never transgressing his commandments, 
but entitled at his death to tlie entire remnant of his 
property. ' Son, thou art ever with me, and all that 
I have is thine,' says the father in the parable, and 
this is precisely the foundation of the rule of ancient 
law. Which indeed shall be the home-staying sou is 
a point on which there has been much diversity of 
usage. In the Scriptural example, it is the eldest 
son. Primogeniture, as we know it in our law, had 
rather a political than a civil origin, ami comes from 
the authority of the feudal lord and probably from 



OUP. Till. EAST EUROPEAN HOUSE COMlli;S"ITIFS. 



161 



that of the tribal chief ; but here and there on the 
Continent there are traces of it as a civil institiition, 
and in such cases the succession of the eldest son does 
not exclude provision for the younger sons by what 
are called appanuges. The evidence of ancient law 
and usage wonld, however, seem to show that it was 
usually the youngest sou who remained at home with 
his father to serve him through life and succeed to 
his remaining property at his death ; and thus tlie 
Slavonian usage accurately reflects the earliest st^ige 
of the English custom of Borough English.^ 

If we take a survey of the Slavonian usages as 
a whole we shall have little doubt that the natural 
development of the House Coumiunity would be Into 
the Village Community. It has almost universally 
assumed this form in the Russian territories. The 
number of families included in the brotherhood has 
now Ijecome much larger. Professor Bogisic says 
that the house communities rarely include more than 
sixty individuals, which is greatly less than the 
number of persons mailing up tlie community of an 
Indian or Russian vUlage. But with the extensions 
have come a variety of changes. The land, instead 
of being cultivated absolutely in common, is divided 
between the component families, the lots shifting 
among them [)eriodically, or perhaps vesting in them 
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as tlieir property, subject to a power in the collective 
body of villagers to veto its sale. The tie of brother 
hood has also become greatly weakened ; all sorts of 
fictions have enfeebled it, and so many strangers in , 
l)lood have been admitted, that the trailition of & 
common origin is dim or lost. The common house 
of the House Communities tends constantly in the 
South Slavonian countries to become a group of 
dwellings, but the Village Community is essentially 
an assemblage of separate houses, each ruled by 
its own chief. The reason why the Southern com- 
munities have held compactly togetiier, while the 
Northern communities have relaxed and extended 
themselves, can in the main only be guessed at ; but 
we can hardly be very wrong in conjecturing that 
the nearness or remoteness of Mahonunedan power 
had a great deal to do with it. This Mahommedan 
power is doubtless the secret of the survival of both 
forms of the community ; but the South Slavonian 
communities, closer to the headquarters of Ottoman 
dominion, needed a stronger and more compact orga- 
nisation to protect their jiossessions, institutions, and 
faith, while the Russian populations were only occa- 
sionally and intermittently scourged by the invasions 
of their Tartar suzerain. In comparatively recent 
times, the house communities hitve chiefly had to 
complain of irregular exactions from their Turkish 
jiiaBters : on the whole tlie Turkish Government haa 
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encouraged them, just as the French feudal lords 
seem to have encouraged the house communities 
lately discovered in France, on account of their rela- 
tive opulence, and on account of the better security 
thus afforded for the punctual payment of taxes and 
dues. 

Assuming that the decay or dissolution of the 
House Communities is matter of regret, there is no 
doubt as to the quarter in which they find their most 
dangerous foes. It is not barbarism which they 
have to dread, but civilisation. AH the recent ob- 
servers of the South Slavonian comiunnities lament 
the influence of modem codes in undermining or 
destroying them. The same destructive effects are 
attributed to the older Austrian code which is in force 
on the Eastern shores of the Adriatic, and to the 
newer laws introduced into the Slavonic lands de- 
pendent on the Hungarian Crown. I can well be- 
lieve these statements, as I have frequently observe^l 
the unintended disintegration of the Indian joint 
families by the less violent openition of Anglo-Indian 
law. Legal maxims apparently the most innocent 
prove to 1« fraught with j>eril. Long since 1 pointer! 
out that the widespread princii)le of modem law. 
'Nemo m cowmwmne potest iiivthm detineri,' 'No 
one can he kept in co-Ofl-nership against bis will,' 
was irreconcilable with archaic usage ; and Professor 
Bogisitf dwells on the destnictiveness of a well-knowu 
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tloctriae of Aeeauneat Gennui Jtirist. Pttchta, that. 
where s law and an oaage »re at confli't. the same 
n^ of iMotpRMiaB shoold be ap|>lied id burmonis- 
ing iVinr wUcfcve oqtloyed to reconcile two cootra- 
tKctoiy pconesoas of bw. It is very justlj- objected 
that laws theoretically proceed froai the same legis- 
Istor. who is sssamed to have contnidicte"! himself 
by acddent. whereas law sikI asage constantly spring 
from histoncallr diff«ent soorces. The tendency of 
modern courts administering modem law is in short 
to look upon the hou^ communitiee as bodies ot 
voluntary partners, and to draw from it the inference 
that they niay dissolve at the will either of any one 
associate or at all e>-ents of a majority. 

These purely l^al causes of dissolution are further 
struigthened by economical causes, wliicii now con- 
stantly tend, as probably they have always tended, to 
sap all :^soci»tioiis founded on consanguinity. The 
adventiuwus and enei^tic iiieiiibor of the brother^ 
hood is always rc!*elling against its natural com- 
munism. He goes abroad and mates his fortune, 
and strenuously resists the demand of his relatives to 
taring it into the common iiocouut. Or perhaps he 
thinks that his shai'e of the common stock would be 
more profitably employed by him as capital in a 
menraDtile veuture. In either case he becomes a dis- 
stfisfied mtuiber or a declared enemy of the brother- 
twud. -Vnd just where this kind of discontent ii 
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commoneet, the facilities for indulging it are greatest. 
For the Slavonian countries which have Codes are of 
course the best governed Slavonian countries. There 
wealth is more easily obtained, and its preservation 
is easier ; and there also the courts of justice are 
open to arguments which, if successful, are fatal to 
the cohesion of the house communities, because they 
appeal to principles bom amid a civilisation to which 
tlie ancient natural associations of mankind wei-e 
ibreign or unknown. The first French Revolution 
has sometimes been charged with having left its chief 
mark on law in an excessive preference for partitions 
and for sharply drawn lines of division between 
proprietary rights ; and it has been thought to 
have thus led by reaction to the modem theories of 
Socialism and Communism. But this preference is 
as characteristic of the Roman law as of the Frencli 
Code ; and in fact the Austrian Code, which has 
proved 80 fatal to the house communities, was begun 
before the Revolution by the Emperor Joseph II, I 
have no doubt that the peculiarity is less attributable 
to the discontents of the eighteentli century than to 
its growing wealth, and to the increasing activity of 
all economical forces. 

The legal history of the North Slavonians seems 
likely to furnish us with a mass of information on 
the mode in which feudal lordships and the kinds of 
property dependent upon them grew out of the ulder 
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Bocial and proprietary organisations. But the Soutb 
Slavonian House Community I believe to be older in 
order of development than the Village Community of 
tlie Rusaiaas, and hence it helps little to throw light 
on the most difficult of all historico-legal problems, 
the rise of feudal ownership. One significant state- 
ment is however made, that on the Austrian military 
frontier, where house communities were planted on 
land» held by a tenure of military service, the au- 
thority of (he house-chief assumed more and more 
of a despotic character, and he could sometimes 
be Iiardly distinguished from a sole owner of tlie 
originally common domain. 

These new Slavonian materials for a theory of the 
growth of Aryan society, valuable us they are, have 
one drawback ; they are the phenomena of tribal 
groups which for a long period of time have not been 
fully exposed to the stern process of natural selec 
tion. The Mahommedan governments above them 
have on the wjiote prevented their engaging in war 
or brigandage ; if they have fought, it has generally 
Wn against a common Mussulman foe. Fortunately, 
it has just now become possible to place by their side 
unother set of novel facts, gleaned by an Indian 
i»b»er\'er from an Aryan society which has hardly 
c«ttwd to be violently disturbed. These results, ob- 
titm«?<t by actual inspection of Rajputana, the home 
\>t t^o Ktyjtut dans, are in feet related to the results 
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of Professor BogiSi(5, as are the phenomena of bar- 
barous and militant to the phenomena of barbarous 
but peaceful communities. Excellent observers have 
never been wanting in the Indian services, but it 
is the exceptional distinction of Sir Alfred Lyall, 
the gentleman to whom I am referring, that he 
understands the nature of the problems suggested 
by the most recent arcbajological research ; and thus 
hib) appoiritment to a Comtuissionership in the wild 
province of Berar in Central India, and to the high 
office of Agent of the Grovemor-General in Raj- 
putana, may be said to have b^un a new epoch in 
the investigation of Indian Aryan usage in the stage 
most conveniently called barbarous. For what fol- 
lows I am indebted to his writings, now collected in 
a volume called ' Asiatic Studies ; ' and more parti- 
cularly to chapter vii., on the ' Formation of Clans 
and CastCB,' and chapter viii., on ' The Rajput States 
of India.' 

The social system of Rajputana is pure clanship j 
society is held together entirely by the tie of blood ; 
nor is there any serious question tliat its kernel con- 
sists of Aryans, stUl barbarous, indeed, but of the 
purest breed. Though the pretension is resisted by 
the Brahmans, the Rajputs claim to represent the 
ancient regal and military caste of the Sanscrit reli- 
gious literature, the Kcbatryas. The circumstance 
that villages of Rajputs, often of a very humble 
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station, are occasionally found over most of Northern ] 
India, admits of a simple esptanation. Originally i 
conquering and military race, the Rajputs seem to i 
have been 6rst weakened bj- the attacks of indigenous I 
tribes of humbler origin, and finally overwhelmed by 
Mahommedan conquest. Some of them bowed their , 
necks to the yoke, and remained as jjeacefiil culti- 
vators in the plains of India ; but others migrated 1 
into the great natural fastness now called from them ^ 
Rajputana, where they founded societies all of one 
type. The valour of the Rajputs and the strength I 
of their country long preserved them from being J 
reduced into mere subjects of the Mogul, but perhaps ] 
their greatest influence has been derived from their 
intense pride in blood and birth. \o princesses were 
so much coveted for wives by the emperors at Agra 
and Delhi as the daughters of Oodej-pore and Jey- I 
pore ; and alliance with them is still regarded by j 
Hindus as above all price. The lowest point, how- 
ever, wliich their fortimes reitched was just before the 
British conquest of Northern India ; no states owe - 
more to the success of the British aims, and none are 
governed by princes more loyal to the British Crown. 
These Rajput clans have long been recognised as 
in the highest degree interesting and worthy of the 
most careful observation. As I said before, good 
observers of social phenomena have been plentiful in .' 
India, but unfortunately, in the case of Rajputana, 
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the interpretation of the phenomena has been much 
vitiated by a false historical theory. One of the most 
careful, learned, and valuable books ever written 
about India is Tod's 'Rajasthan,' but the author 
laboured under the erroneous impression that the 
most ancient type of society is that which we call 
feudal. Society in Rajputana or Rajasthan is not, 
however, feudal ; it is pra;-feudal or tribal ; at the 
utmost, some of the signs of inchoate ieudahsm may 
be detected in it ; and thus Colonel Tod's constant 
references to the \reIl-known incidents of feudal tenure 
are extremely misleading. Sir Alfreil Lyall has now 
shown that the true instructiveness of the countiy 
comes from its illustrating, not the uiechanism of 
feudalism, but the method of tribal formation and 
development, the stages by which Aryan consan- 
guinity grew to its perfect form. 

It results from the inquiries and observations of 
Sir Alfred Lyall that in Rajputana, the land of the 
clans, and in the wilder Indian countries under Raj- 
put clannish influence, two sets of forces or agencies 
are constantly at work, disintegrating agencies and 
organising agencies, forces of dispersion and forces of 
consoUdation. All of these have seemingly been in 
operation from time immemorial, though some of 
them are losing their activity under Hritish euiier- 
vision or admiuistration, and may ultimately die out 
altogether. 
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The dispersing forces are mainly war, pestilence, 
and famine. War, in the countries under British 
authority, takes now the form of brigandage, but 
pestilence and famine have at most been brought 
under some degree of control. ' It is well known,' 
says Lyall, ' from history, anil on a small scale from 
experience of the pres'jnt day, how famines, wide 
desolating invasions, pestilences, and all great social 
catastrophes, sliatter to pieces the framework of 
Oriental societies, and disperse the fragments abroad, 
like seeds, to take root elsewhere.' There are clans 
apparently of real common descent which are also 
local clans, still occupying the seats of which they 
first took possession, or to which they emigrated as 
a body ; but many of these circles of kinsmen have 
been and still are broken up, and all of them or 
portions of them have been driven away to any place 
in which they can find refuge or subsistence. The 
Fuidhir, or broken man, is as common in Central 
India as he was in ancient Ireland. Yet it is not to 
be supposed that the original kinship is broken in 
idea as it is in fact. Each fugitive or emignmt 
retains the memory of the stock from which he 
sprang, partly from pride of blood, partly because he 
curries with him his usages of intei-marriage, and 
would think it incest to marry a son or daughter 
within the prohibited degree. Thus, wherever he 
settles, he tends to become a new root for a Hajput 



yo^s, ijcns, or sept, and the centre of a new circle of 
iiffinity. The effect is to produce a structure of 
society extreuiely like that which meets us in the begin- 
nings of classical history. As will be seen presently, 
the fugitive is at once placed under a new order of 
relation;! ivith the neighbouring families in contact 
with whom he actually lives, but he is not released 
from connection with his natural kith and kin, just 
as a Roman or Athenian noble, settled at any point 
of the Ager Roinanus or the Attic territory, would 
Btill count himself a member of his patrician house or 
eupatrid tribe. 

It seems to me highly probable that these forces 
of dispersion acted on the ancient tribal organisation 
of more northerly brimches of the Aryan race. But, 
if the conjecture may be permitted, I should say that 
they operated <m a smaller scale. Wars were pro- 
bably as bloody and frequent among the forerunners 
of the Romans and Athenians as among the Raj- 
puts, but pestilence and famine have always been 
more destructive In tropical regions. Thus the fugi- 
tive was driven to a smaller distance. It is, however, 
no more incredible that an Athenian family settled 
in a particular locality of Attica should have been at 
some time expelled from its original tribal home, 
than that, in later times, a citizen of Athens should 
deem himself a hopeless exile at Corinth or Megara 
In order to understand the most ancient condition 
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of luiiiian society, all distances must Ijc reduced, and 
we must lix)k at mankind, so to speak, through the 
wrong end of the historinal tekscope. 

Tt has still to be considered how it comes that an 
emigmnt or fugitive Rajput, bfesidcs retaining his 
connoction with his natural trilje of descent, fnters 
into new relations with the families among whom he 1 
has settled. Here, in order to understand some of | 
the moat intei-esting of Sir Alfred Lyall's observa- ! 
tions, we must attend to his distinction between pure | 
and impure tribes. 

A pure tribe is a tribe of descent, living together I 
generally in the same local seat, and having a real ' 
genealog}'. Such tribes are still founded in the same 
way in which they have always been founded. 
* Whereas,' says Sir Alfred Lyall. ' in modern times 
great men of action found dynasties or noble families, 
which transmit the founder's name .lown along the ] 
chain of direct lineage, so in prehistoric ages men of ] 
the same calibre founded clans or septR, in which not 
only the founder's actual kinsfolk who followed Ms 
fortunes were enrolled, but all who had auy share in 
his enterprises,' All such clans in Rajputana c'aim 
to run up to a single ancestor ; and probably the 
pedigree even of those which pretend to the most 
prodigious antiquity is to a great extent genuine. 
For literature in Rajputana still retains that which 
we may believe to have been its most ancient form — j 
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in the eongs of the hereditary bard, celebrating the 
ixploits, and above all the antiquity, of the family of 
wliich he is the honoured retainer. These bardic 
•:;enealogie8 may probably be trusted up to a certain 
point ; but even the least imaginary of them have 
been doubtless to some extent affected by fictions 
Xot only are the kinsfolk of the eponymous heroic 
founder mentioned, but all who followed him in the 
ori^nal adventure come in time to be reckoned as 
kinsmen. The pedigree is lengthened sometimes 
through unintentional error, clansmen who lived at 
the same time being counted aa belonging to succes- 
sive generations, and sometimes through deliberate 
or poetical exaggeration The main trunk of the 
family tree is carried beyond the true founder, and 
linds its root in a god or among the luminaries of 
lieaven. The proudest princely houses of Rajpu- 
tiina pretend to a descent from the sun and the moon, 
but a real human founder, an adventurous and suc- 
cessful warrior, can generally be detected. As Sir 
Alfred Lyall says, the best type of the founder of a 
pure clan is David, the son of Jesse, with his hard- 
lighting kinsmen, the sons of Zeruiah. 

The most original result of Sir Alfred Lyall's 
investigations is his determination of the manner in 
which impure clans are formed. In a work published 
Fome years ago, I said tliat the conclusion suggested 
by the evidence then accessible was, ' not that all early 
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societies wei-e formed by descent from the Bame an- 
cestor, but that all of them which had any permanence 
or solidity either were so descended, or assumed that 
they were. An indefinite number of causes may have 
shattered tlie primitive groups, but wherever their in- 
gredients recombined, it was on the model or principh: 
of an association of kindred." ' An impure tribe or 
clan is not a body of kinsmen, but a body formed 
on the model or principle of an association of kinsmen. 
Sir Alfred Lyall has been fortunate enough to ^ee 
these associations in the actual course of fonnation. 

Not only (he says) do robber tnbee recuive bunda of reoniibi 
duriBg perirxlR of confiitiion, but there goes •■m a. stendy enlistment 
of individuaU or fiLmiliee whom a variety of inuidentu or offonoet^, 
public opioiun or private feuda, drivee out of the ptie of hettled 
life and beyond tlielr orthodox ci:^:!*!^. Ujxin this diiiBolute cx>llei)- 
tioD of maaterleflB men the id<« of kinahip heging to operate airatli, 
und to rearrtinge them ayHlenuitically in groiiits. Eitch new im- 
migrant btL-omisi oiiQ of u new trilie, but be adhijrea nevertheleas 
HO far to hia oiigin n.nd his cuBUmi as to iiiaist on setting up a 
se[iftrate circle under the name of his lost elan, catite, fiunily, or 
lands. Whereno Engliahtntiu, wattling perforce in Butany Bay, or 
spontaneously in Weatem America, kept up familiar lociil as- 
sociations by n&ming hia homestead after the county town in hie 
old country, a Rajput, driven into the jungles, tries to perpetuate 
the more primitive recollection of race. 

In this way new clans are constantly forming, 

under the presidency or hegemony of some successful 

family, and always with a mechanism of social 

arrangements closely copied from the internal rela- 

* AnmvrU Law, p. 31. 
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tioDB of the principal group. The leading fiitnily 
will often consist of real Rajput emigrants, and in 
this case the whole of the new clan wUl have a faint 
sort of claim to be recognised as of Rajput origin, 
bnt the proud Rajputs of the ancient stock will only 
allow the pretension after very strict examination oi 
the emigrant's pedigree. Sometimes it will happen 
that the chief who becomes the kernel of the new 
association is a mere captain of robbers, but it is 
generally found .that in a generation or two his de- 
scendants will lay claim on curiously slender grounds 
to a Rajput extraction. A great many of the stories 
current in India about the loves of gods, and about 
princes or princesses stolen in their infancy, liave 
really been devised to give colour to fictitiouH yieili- 
grees ; and this is the humble and commonplace be- 
ginning of many popular tales for which the Com- 
parative Mythologists have claimed a more august 
origin. At the same time it is not to be supposed 
that all assoeintions of men are successful in consoli- 
dating themselves into a clan. 

A vB£t number of rudimentary clans are cut off or dieqaHlilied 
nu-ly in their fot'ination by one or othra of tho innuinemltlii 
nilnpaities whioh be!<et primitive mankind, . . . the blood is v-ir- 
rupted, the genealogy is loat, the brethren are scattered abi-oad ii> 
new habits of life and iiniuthoniied meaoaof sulwietence, to stiunge 
ffods nnd maimed ritee. But the ln'oken gr'>upH re-foim ittinin 
like It fiMiipiiroiia species. And as the Krait majority of them 
cii'clea fiide nv/ny in oulliue, or break up agniii intu utoms before 
• hey (uji conwlidi^to,. there goes on a, unnstjiut docouipoHitiou and 




The diief Mcm of « mim^ of iod.1 CT«i«ioo 
whicii a now utterly Annge to ob, is ^k ooodhion 
of mind which I recently dweh upon in descrilMn^ 
aoaemt Iriah io«3ety.' Id the meatal state wfajdi ha« 
nnrived in Central India. id«a* are few, and additions 
to them scanty sn<t slow. The proUem which moM 
hare obtruded it«elf oo men ever since their existence 
becarue the name thii^; u thoogfat, the qoesdon why 
they had relations and Bympatbie» with one another 

||.fotved by an appeal to kim<liip. The fundamental 
nfrtion ifl, tliat all men not united with you in 
hloo<l are your cneniie« or your elaves. To associate 
on tcrmn of"(M)Tiality or friendship with a man who is 
not in (tome scnBe your brother is an unnatural con- 
flition ; if it. l)e prolongcfl your neighbour grows into 
your brotlipr. The modem reason for holding to- 
gether in HO(riiil union, that you and your neighbours 
lielon^ to the »aiiit* territorial sovereignty, is new and 
even nionHlroiis in Hajputana and the countries under 
itH intluenci!. The iiritisli Government of India in- 

Icnl rt'cogniwH nothing but territorial sovereignty iis 
till! iirinciple on wliicb iiK-n are groujred together. 
Thu Maharana of OotleyjMire. the Maharajahs of Jey- 
iKiro and .lodhpore, an^ only known to the Calcutta 
• grn^ Ilittoiy (/ Inriitmtvmt, Tjeoturc 8. 
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Foreign Office as princes ruling over certain defined 
territories ; but to all the native dwellers in Central 
India they are the semi-eacred chiefs of clans of the 
purest blood, deriving their patriarchal authority from 
heroic or divine forefathers. Sir Alfred Lyall gives 
some stiiking illustrations of the impopularity of 
territorial sovereignty in Central India. It is con- 
doned in the case of the British Gtovernment, which 
delivered the Rajput clans from oppression, and 
probably saved them from extinction ; but the sub- 
ordination of pure Rajputs to low-caste Mahrattaa 
or Mussulman apostates is resented as a crying in- 
j ustice. We have all heard what Camerons and 
Macdonalds thought of being requii-ed to obey the 
Earl of Argyll, not because he was McCallum More, 
but because he had obtained a grant of feudal supe- 
riority from the Scottish king ; but the Indian princes 
who rule over many Rajputs, Scindiah the Slipper- 
l>earer and Holkar the Shepherd, are in their eyes leas 
like chiefs of tlie Campbells than like upstarts sprung 
from the enslaved tribes who hewed wood and drew 
water for the great dim of the Western Highlands. 

Among the more special causes of the process of 
tribal aggregation is the convenience of the arrange- 
ment to men who regard a more or Iras strict ex- 
ogamy as sanctified by usage and religion. The pure 
Rajput has a prodigious table of prohibited degrees ; 
but he is also surrounded by a circle witliin which 
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he must marry. He must marry within his caste ; 
he may not many within his special clan. He has 
great difficulty in finding wives for his sons ; he has 
still greater difficulty in finding husbands for his 
daughters. These vexatious rules of intermarriage 
are extremely mischievous to the pure clans, which] 
are greatly weakened by the necessity for their obser- 
vance, and are even said to be slowly dying out for 
lack of reproduction. But to the emigrant Rajpat 
it is a positive advantage to te grouped in the 
vague and extensive tribal bond with a number of 
iiimiliea or septs whom he has not yet learned to 
regard as literally of the same blood with himself. 
He nmst marry, to borrow the Roman expressions, 
within his tribe ; he may not marry within his gens. 
When the tribal union is just definite enough to serve 
as a substitute for caste, and when the various septa 
included in it are separate from one another — strung 
together, to use Sii' Alfred Lyall'e language, like rings 
on a curtain roil — the chances for the fertility of the 
clan are at the highest point, and give it a manifest 
advantage in the struggle for existence. At the outset, , 
being perhaps little more than a horde of brigands, 
it may suffer from the scarcity of women within its 
circle ; and at this stage all sorts of fictions are 
adopted to bring stolen girls within the tribal outline. 
At the other end of its development it will again 
Buffer, because all the families or septa in the clan*, 
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will now have come to be looked upon iis akin to one 
another, and debarred from intermarriage. Tlie in- 
termediate stage of which I have been speaking is the 
most convenient of all. 

IJiit the moat interesting result of these inquiricB 
into the origin of impure clans is the detennination 
nf the principal fiction at work in their formation. 
It ie one which has not by any means died out of the 
Western world, into which it was reintroduced by tlie 
revival of feudal and municipal aristocracy. Tlie odour 
of vulgarity which it has now contracted niakes tt, 
perhaps, hard to understand its primitive importance, 
since it is neither more nor less than the fiction of a 
better family and a longer pedigree than one is really 
entitled to. What was once a force in the West 
has now become a foible ; but in the East, among 
societies held together hy kinship, it is still a force. 
Lyall's explanation of the proljlem with which we 
started is that, to quote his words, 'the differeni 
stocks congregate by force of circimistances, and tend 
to form a tribe and clans within ii tribe, imder the 
name and within the influence of the most successful 
groups.' The Indian mode of bringing the fiction as 
near n& possible to a fact ie, I should observe, ma- 
terially different from any contrivance resorted to in 
this part of the world. It by no means consists in 
bold assertion, or getting a false entiy intrixluced into 
s nobiliaire or peerage. In India a man's rank Ib 
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uieusinW, not by Ills wualtli or power, not even by what 
is written about Iiini, but by the number of things he 
may or may not do. A &mily on its promotion prac- 
tises the most rigid abstinence from particular kindA 
of food and drink, abstains from all sorts of actions, 
is scrupulously careful about the marriage of its 
daughters, and goes daily tlirough a piuictilious cere- 
mony of domestic worship. It engages a Brahmau 
elutphun imd a Brahman cook ; and thus the entire 
Brahman priesthood of the country will perhaps be 
led to countenance its pretensions to high-caste extrac- 
tion. Once taken under the shelter of Brahmanism, 
the fiction cjin hardly be distinguished from a fact. 

The effect of these remarkable observations is to 
.suggest n theory of the origin and growth of society 
among the higher races of mankind, which diifers in 
some material respects from any hitherto propounded, 
though it is much more consistent with some of the 
current tlieories than with others. Sir Alfred Lyall 
follows Mr. Carlyle in saying that ' the perplexed 
jungle of primitive society springs from many roots ; 
Imt the Hero is the taproot from which in a great 
degree all tlie rest are nourished and grown.' A 
mighty man of valour, with his kinsmen and retainerB, 
founds a clan. Through the very fact of success, 
this clan is saved from the first from the calamities 
whicli arise from an unequal balance of the sexeB — 
the real secret, as I believe, of those imhappy usagea 
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which have been saddled by recent theoriea upon all 
mankind. It becomes therefore a pure clan, having 
a genuine pedigree, in which certainty of paternal 
deBcent from the famous founder or founders is as- 
sumed from the outset. It may also be exogamous, 
either through the number of female captivea whicli 
always formed part of its spoil, or simply because 
tlie practice of taking its wives from a distauce, hon'- 
ever this came about, increased its physical vigour 
and caused it to prevail in the struggle for existence. 
The formation of such a clan might be a fact by itself, 
and, so far as we have gone, it would be a plausible 
objection that the wholesale formation of such i;lana 
was highly improbable. But now we see how such a 
clan acts on the masses of men around it. It starts a 
process of ferment and crystallisation by which all 
tribes and assemblages in its neighbourhood or within 
its influence group themselves in circles as nearly as 
possible adjusted to the heroic model. Tiie original 
communities of men may have taken all sorts of 
forms : in the present state of these inquiries it is 
impossible not to suspect that no statements can be 
hazarded on the subject which are at once safe and 
very general. But evidence of many diflerent kinds 
su^ests that this ' miscellany ' of primitive society 
was brought into shape by the influence of dominant 
types, acting on the faculty of imitation which must 
have always belonged to mankind. The communi- 
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ties which were destined to civilisation seem to have 
experienced an attraction which drew them towards 
one exemplar, the pure clan, generally exogamous 
among the Aryans, generally endogamous among the 
Semites, but always beUeving in purity of paternal 
descent, and alwap looking back to some god or hero 
as the first of the race. 



NOTES AND ILLUSTRATIONS. 



Note A. 

THE 0SN8. 

The passage in the text respecting the ancient groups 
more or less answering to the still extant House 
romiimnity has been somewhat altered since it was 
first printed in the ' Nineteenth Century.' 

It will be seen that, in the present state of these 
inquiries, I do not accept the account of the origin of 
tlie Gens given either by Mr. McLennan or by Mr. 
Morgan as universally true. I do not, for example, 
venture to dissent from the view which the Komans 
themselves took of the history of this peculiar group 
as known to themselves. What this view was may 
be inferred fi-om a passo^ in Varro (' De Linguft 
Latinft,' viii. 4) which has been often quoted. The 
grammarian observes that there is a certam ' agnation ' 
and • gentility ' among words. AU the cases of the 
noun 'jEraihus' are descended from the nominative 
just as all the members of the Gens ^Emilia, all the 
.Emitii, are descended from a single original ^miliuB. 
The Romans, therefore, regarded ' gentiUty ' as a kin- 
ship among men not essentially differentfrom ' agna- 
tion.' The Agnati were a group of actual or adoptive 
descendants, through males, from a known and remem- 
bered ancestor ; the Gentiles were a similar group of de- 
scendants from an ancestor long since forgotten. It n _ 



true that some learned Romans seem to have perceived 
or thought that this Gentile relationship was to some 
extent fictitious ; but, on the whole, they figured it 
to themselves as a form of kinship arising; from de- 
scent, through males, fi^m a common male ancestor. 
For reasons given in Chapter VII., I think that the 
Roman theory of the oriain of the Roman Gens was 
at least probable. 1 see no reason to doubt that, 
though some of the gentes may have been tictitioiis, 
and others partially fictitious, there was a real core 
of agnatic consanguinity in most of them from the 
very first. The probable character of the fictions 
which clustered round this core may be gathered 
from the latter part of the preceding chapter. As 
Sir Alfred Lvall's description of the mode in which 
groups simulating triie tribal groups are formed is 
now printed in his " Asiatic Studies," 1 might have 
omitted my abridgment of it ; but I retain it, be- 
cause nothing seems to me to have more affected 
primitive society, and yet to have been more neglected 
by those who have theorised on it, than the imitative 
faculty which man has always possessed and which 
Sir Alfred Lyall hai? witnessed in actual employment 
by barbarous men. 

On superficial consideration, we are apt to think 
rhiit man's mimetic faculty confines itself to matters 
of taste and personal hnoit. But. in truth, there is 
no successful, or conspicuous, or simply fashionable 
model which men, iu the various stages of their pro- 
gi-ess, will not endeavour to imitutc. The habit of 
jiolitical imitation, which bus always lieeu strong, 
stdl survives. ' Make us a King to judge us, likr 'ill 
tlie natiom,' said the Israelites to Samuel ( I Sam. 
viii. 5). "Give us a Constitution to regulate our 
liberty, like thai of one particular nation,' is the 
corresponding modem and Western demand. If any- 
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body is mclineil to tbiuk that the [irocess of copying 
modelK by entire societiee is extinct, he should look 
at the way in which the British Constitution, which 
v/iui once regurded by men uioits civilised than the 
English as an ecciintrtc political uddity, has spread 
over nearly all Europe in less than seventy years. 
What Sir Alfred Lyall has shown from his own 
observations is the activity uf this process ol' iuiife- 
tion in barbarous stages of society. Barbarous men 
will copy any succensfiil or fashionable social type — 
a Tribe, a Hept, a Gens, a Village Community, the 
rules of ' exogamy ' or ' endogamy,' the pmctice of 
infanticide or suttee. The agency by which the 
Imitation is carried out is Fiction, sometimes of the 
most audacious kind, and through it an old order is 
constantly giving place to a new, and even broken 
hordes, mere miscellanies of men, are transmuted into 
'iL'finitc social forms, which aflerwaitls might seem as 
if they had all sprang together from roots deep in 
The Paflt. 

The important lesson is that in sociological in- 
vestigation it is never possible to discover more than 
the way in which the Type has been formed. If nn 
institution is once successful, it extends itself through 
ihe imitative faculty, wliicb is stronger ui barlwrous 
than in civilised man. It follows from this that no 
imiversnl theory, attempting to accoimt for all social 
fbnns by supposing an evolution fi-om within, can 
possibly be true. A person perfectly ignorant uf 
r^iuupeau history migh% sup|iose that tlie British 
I 'i>]i«titiition and the Belgian ("onstitution, which 
are extremely like one another, were produced by 
Uiialogous courses of development ; yet the Belgian 
C'unsiitiition is really the copy of a copy, and the 
t!-iie gn>wth of constitutionalism can only be traced 
in the histoiy of the English Constitution. 



The eminent writers I have nouied, if I havS' 
rightly understood thera, nre of opinion that the 
Roman Grens and all similar bodies are derived, 
without exceptiou, from oldor jp^jups still to be 
observed among savages. Among the so-called abo- 
rigines of Australia, among the Xorth and Sotn 
American Indians, and elsewhere, but always amonj 
slightly advanced coiiiiniinitles. there are found groupg.] 
of men and women tracing kinship exc!usivelv' througlL 
the female parent, and not through the male. \\Tiepever 
they have any tradition of human ancestry, they trace 
their parentage, according to Mr. Morgan, to a com-; 
uion ancestress, and not to an ancestor. Tlieir mi 
distinct characteristics are that tliev mark their bod 
with some common mark or ' totem,' and that the; 
members of the same group never intermarry 
thus, as 1 have said in the text, they resemble a SeX 
rather than any other combination of human beings 
now familiar to us. On the otlier hand, among 
severit! barbarous or semi- barbarous coTuraunities we 
can still observe, and in the ancient history of several 
civilised or semi-civilised societies we can still detect, 
another class of groups having u close resemblance to 
the Roman Gens. They attribute their origin to a single 
common male ancestor, and they n-ace kinship through 
the male j)arent, real or adoptive, alone. The members 
of such groupB much more frequently intermarrj- than 
do the members of the savage group ; but occasionally 
they will not intermarry, at all events as a matter of 
theory. Such is the Hindu theory with reference to 
kinsmen and kinswomen belonging to the same Got; 
and there is some faint evidence of a simitar feel 
once existing in the Roman Gens, Even among 
savages, examples of groups tracing relationship 
through males are found intermingled with groups 
acknowledging female descents only ; and Mr. Morgan 
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insifitB that the first j^oup?- ai-e merely tiit hist in a 
transmuted shape, and that the transformation oc- 
curred everywhere, in the societies now civilised as 
well as in those still savage or barbarous. He several 
times thus describes tlie process : ' Descent in the 
Gens was changed irom the female to the miile line.' 
frying the name Grens indifferently to both groups. 

Whatever the facts uiay have been, the language 
of Mr. Morgan seems to me to be open to mucli 
objection. One of these two groups did not really:- 
succeed the other, but the two co-existed from uJl 
time, and were always distinct from one another. We 
must be careful, in theorising on these subjects, not tu 
confound mental o]>enitions with substantive realitie?:. 
The * Agnatic ' Gentile groups, consisting of all the 
descendants, through males, of a common male an- 
cestor, began to exist in every association of men and 
women wliich held together for more than a single 
generation. They existed because they existed in 
nature. Similarly the group consisting of the de- 
scendants, through women, of a single ancestress still 
survives, and its outline may still be marked out, if 
it be worth anybody's while to trace it. What was 
new at a certain stage of the history of all or of a 
portion of the human race must have occun-ed. not 
in connection with the Gens, but in connection with 
the Family. There was always one male parent of 
each child bom. but prevalent habits prevented his 
being individualised in the mind. At some point 
of time, some change of surroundijig facts enabled 
paternity, which had always existed, to be mentally 
contemplated ; and fiirther, as a consequence of its 
recognition, enabled the kinship flowing I'rom com- 
mon paternity to be mentally contemplated also. As 
to the new facts which led to this recognition, all 
that, in my opimon, can be said of them is that they 



iinii^t hftve been such as again to give free play to an 
nvermasterin^ emotional force, nelievincr, as I do, 
that when Paternity reappearei. it reappeared in 
iissociution with Power and I'n>tection. I require no 
txplanatioii of tlic fat't ihut tlie kinship then recoo-. i 
nised was kinship tliron^rh male descents nnlv. 

Mr. Morgan's application of the same name to j 
tlie proup lueDtuUy fonut.-d by attending solely to 1 
female descents and to the group consritiited by ■ 
Inokinjr only at male descents, seems to me unfor- 
tunate, because it tends to put out of sight the essen- 
tial diftepences between the two. It is hard to see 
hoH- die savage group can be self-existing, or indeed 
anything but an organisation for matrimonial purposes 
spread over a larger tribal community. The men born 
of the women belonging to it are theinselves members 
of it, but the sons of these men Kave it because they 
iH'long to the same group as their mothers. But the 
other group, formed by male descents from males, 
retains iminterruptedly the flower of it^ masculine 
strength, and this strength is constantly reproducing 
itself. Hence it tends to be a self-existent militant 
body. Tbe famous exploit of the Fabian Gens at Rome, 
when thev collectively attacke*! Veii. and were all but 
extirpated, is tbus in itself jiertectly credible. So 
doubt it is said that Australian savages will i^ometimes 
travel great distances to join in the quarrels of men 
having the same ' totem : ' but the.se contests between 
|)eople who have hardly any interests in coiiuiion c?»n 
be scarcely more than faction-fights between men 
wearing different colours. At the same time, I admit 
that furtlier information of the precise way in which 
these jteculiar organisations affect the practical life of 
the conununitiea subject to them is gi-eatly needed ; 
and 1 regret that Mr. Morgan's death prevente<! his 
commimicating to me the result of some investigntionB 



THE UBiVS. 289 

on the subject which he had promised to make. As 
to the South Slavonian communitieB, the actual origin 
of many of them has been recorded or is otherwise 
known. With the limitations mentioned in the text, 
they are composed of the descendants, through males, 
of a common male ancestor. 

I have said above that workers in the new field 
of investigation opened by the life and usages of 
savage societies seem to me to be under some tempta- 
tion to take mental operations for substantive realities. 
Mr. Morgan, it i.s well known, considered that the 
savage habit of grouping relatives in Inrge classes, 
without reference to degree — ^of grouping, for instance, 
a man's father and his uncles together and calling 
them all his fathers, or forming hi- brothers and 
mate cousins in one class and calling thein all his 
brothers — is a relic of a state of society in which the 
relations of the sexes were very unUke those to whicli 
we are acciistouied. Earnest, and indeed bitter, con- 
troversies have already arisen on this theory of 
Claasificatory Relationship, ami uigenioue eilbrts 
are from time to time made to identify and recover 
the lost fonns of maiTiage. May I suggest that it 
is at least wortliy of consideration whether all or 
part of the explanation may not lie in on imperfection 
of mental grasp on the part of savages 't '1 he readei* 
of Dr. Macfarlaue's remarkable ' Analysis of Relation- 
ships of Consanguinity and Affinity' (• Journal of 
Antliropological Institute.' xii. 1) will require no 
further ]iroof that the comprehension of a large body ■ 
of complex relationships demands a pro ligious luenttd 
effort, even now rerjuiring for its succfss the aid of a 
special notation. Some communities have surmounted 
ii part of the ditticiilty by giving separate names to 
the nearer relationships, which is what Mr. Morgan 
palls the Descripti\'e System ; but is there not ground 
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^ CHAPTER IX. 

THE DECAY OF FEUDAi PROPERTY IN FRANCE 
AND ENGLAND. 

Considering the immense spiwe which the first French 
IJevohition filled in the eyes of the generation which 
imme'liately succeeded it, it is surprising at first sight 
that the search after authentic materials for an opinion 
concerning its causes, course, and character was for 
a while but slackly prosecuted, A virtually inex- 
liiiustible store of such materials existed in the cahiert 
— the statements of grievances which, according to 
the ancient practice of the French States-General, 
were sent up from every administrative subdivision 
of France to the body which became the first Con- 
stituent Assembly, Yet it is only in comparatively 
recent days that this and other similar stores of 
historical wealth have been critically examined. The 
story runs (I do not know whether it has found its 
way into print) that a well-known German historian 
once expressed his amazement at having pointed out 
to him in Paris some dusty bundles of papers, with 
the remark that they had lain undisturbed since 
V s 
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they were deposited in tlie Archives on the recon- 
struction, after the close of the Reign of Terror, (^ 1 
the gloomily famous Committees of Public Salvation 
and General Security. * But you have classical 
histories of the Revolution,' he said ; ' have not these j 
documents been examined by their writers? ' ' No/ 
was the reply, 'that is the dust of 1794,' 

There is, however, some account to be given of ] 
this neglect, especially as regards the eahiers. One 
cause of it has undoubtedly been that preference for 
general explanations of phenomena which has always , 
been a heavy drawback on French genius ; and the 
general explanations of the first Frencli Revolution 
current in France are a multitude. But another, and 
probably the most powerful, cause is the nearness of ] 
the Revolution itself. De Tocqueville, who first dug ! 
deep into the cahiers, and showed what great results 
might be obtained by thoroughly exploring that mine, 
has left the striking remark that no foreigner can j 
propeily appreciate the state of sentiment in one 
section of French society, where there is scarcely i 
single family in which the guillotining of a parent or ' 
.4 near relative is not a recollection or a fresh traili- 
tion ; and one of the fruits of this condition of feel- 
ing is a strong reluctance to connect the France of 
the Revolution wiih the France of the Monarchy. 
Another, and a much larger, portion of the nation 
traces its political and social rights to the period 



FEAITCB ANB ENOLAin). 



durinp; which Fill this blood was shed ; and lience 
arises a manifest disposition to regard the Revohitlon 
as a historical catastrophe, terrible but inevitable, and 
to look on the society which succeeded it as no more 
closely related to that which preceded it than is the 
vegetation which has grown on the aides of Vesuvius 
after an eruption to the vegetation which the lava 
destroyed. Between unwillingness to find the 
parentage of the Revolution in the old n-giw before 
it, and unwillingness to have its crimes placed in full 
light, the first condition of scientific hietory, the 
critical examination of its sources was too much and 
too long overlooked. Hut of late, and mainly owin^^ 
to the influence of that invaluable work on the rela- 
tions between Old and New France, on which Dc 
Tocqueville was still engaged at his death, the busi- 
ness of correcting preconceived opinions by the aid 
of authentic historical materials has been rapidly 
proceeding. Two interesting books, one by M. 
Chassin (' Le G^nie de la Revolution '), and the other 
by M. Doniol (' La Revolution Fmncjaise et la Ft^o- 
dalit^'), are among the first-fruits of renewed ex- 
amination of the cnhievs ; and in the three voluinea 
of his ' Origins of Contemporary France,' which 
M. Taine has lately published, he has given us in- 
stalments of a work which, apart from its great 
literary merits, is not unworthy to be compared 
with De Tocqueville's fragment in the originality a 
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carefulneas of the research of which it gives proof. 
M. Doniol states that great quantities of the origina] 
cahiers are to be found in the French Archives ; but, 
though some of them were Beparatel}' printed in 1 789, 
I ara not acquainted with any collection of them 
fuller than that published, many j'ears ago, by 
Prudhomme and Laurent de Meziires. 

But although the diligent prosecution of these 
inquiries is corupai-atively recent, it has already led 
to considerable results. Some new facts have been 
discovered, some already known have been brought 
into clearer light, and several errors have been de- 
tected. Among the passages in the Revolution 
hitherto obscure which may now be better under- 
stood, one or two deserve especial remark. The 
hostility of the cultivating peasantry to the territorial 
nobility in all provinces of France except Brittany 
and Anjou, has generally been recognised, not merely 
as one of the causes of the Revolution, but as the 
chief cause of the rapidity with which it gathered 
head and of the compar.itive stability which it mani- 
fested, The provincial cities and towns were slowly 
drawn into the movement through the action of 
Jacobin clubs, gradually established in them, and 
taking tlieir instructions from the central body in 
Paris, wliich no doubt from the first was a furnace 
of revolutionary agitation. But the peasantry, always 
excepting those of the western provinces, were fnini 
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the very beginning entliuBiasts for the destruction of 
the ancient institutions, and so they remained until 
they gained their objects. This universal hatred of 
the peasants had for one of its effects a condition of 
the country which, no doubt, has often perplexed the 
reader of the ordinary historieB. After a while France 
became hermetically closed, and escape from the 
guillotine became almost impossible. Some writers, 
in explaining this, have attributed to Robespierre a 
special genius for police organisation ; but the truth 
seems to be that the cultivating classes, who at first 
witnessed with pleasure the emigration of the nobility, 
constituted themselves a voluntary police as soon as 
they found that, by detaining the nobles in France, 
they would probably send them to the scaffold. This 
extremity of detestation is not sufficiently accounted 
for by assigning general reasons for it. The com- 
plicity of the peasants with the rulers of the Reign 
of Terror was undoubtedly connected with a wish to 
preserve certain advantages which they had olitained 
just at the very perio() when France became a re- 
public ; and similarly an earlier series of incidents, 
which testify to the same unqnalitied bitterness of 
feeling, are now shown to have had a special rather 
than a general cause. M, Taine has described in the 
subdivision of his work called ' L'Anarchie Spon- 
tan^e' those terrible outbreaks of violence which 



occurred 



even as 



early 



1789, and which aie 
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sometiiues designated collectively the ' burning of 
the chateaux.' What is now seen clearly, but had 
only been suspected before, is th:it the acts of the 
incendiaries had a distinct object.' The object in 
setting fire to a ch&teau was to biuTi the muniment- 
room ; and the object of burning the mimiment-room 
was to destroy the litres or title-deeds of the seigneur 
of the fief — as we should say, of the lord of the 
manor. All this would be hardly intelligible but 
for a fact, now established, which possibly requires a 
lawyer rather than an historian to appreciate it — -the 
fact that the French nobility were everywhere en- 
gaged in never-ceasing litigation with the peasants. 
The majority of the French nobles, it should be 
imderstood, had little or no analogy to what we 
understand by a lainlcd aristocracy. A certain num- 
ber of them, relatively but a few, had great estates ; 
but the largest part of them had little or no land let 
for rent to lessees or tenanta-at-will. The multitude 
of petty noblemen and gentlemen — classes indistin- 
guishable from one another in Old France — lived 

' See Taine, vol. i. of La Hivolution (vol. ii. of the eutire 
work), pp. 94 et geq. It will be observed in how many caties the 
uttack OB the chfiteau ends with the buminfc oi' piflage of tUe 
iiiuiiimeDts. U. Taine obeei'ves that the anaiuhj wiis sura 
spreatl. ' Remarqnez,' he writee. 'que lea chartriers et lea titre« 
tuodauz sont eacora intactH daufi lee trois quarts de FraDoe, 
que 1e payeaa a beeoin de lea voir (]is]>araitre, et qu'il est toqjoara 
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on the money produce of the Bmall incidental services 
due, as we should say, from owners of land held in 
copyhold to tlie lord of the manor. Thus they had 
their _finanres, the ' fines ' of our copyhold tenure, the 
dues payable to the lord by the peasant proprietor on 
death or on the sale of hi.s land. They hjyl also their 
monopolies, such as the obligation of the peasant to 
send his grain to the lord's mill for grinding, or his 
beast to the lord's market for sale. And they had 
a number of miscellaneous and nondescript sourrcR 
of income, such as a sole right to have a dovecote 
stocked with pigeons, which fed on the peasants' corn. 
Xow on the legal foundations of these privileges a 
strong controversy was proceeding among the French 
lawyers during the half-century preceding the Revo- 
lution, Some maintained the legal doctrine which 
had made great way in France at the period when feu- 
dalism was really strong —.\W^ te7-re sans seigneur, 
' No lord, no land.' On this principle, the presump- 
tion was always in favour of the liability to feudal 
dues, and the right to them could always be estab- 
lished by prescription. But another school, no donl)t 
unconsciously influenced by the economical doctrines 
which had excited such interest among the educated 
classes in the latter part of the eighteenth century, 
contended that the lord mnst show his Htrcs, and 
almost went the length of arguing that no feudal 
rights had a legal basis unless documentary evidence 
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of title could be produced. The struggle between 
the competing principles produced an enonoous 
amount of litigation, sometimes the lord encroaching 
on the strength of one view, sometimes the peasant 
on the strength of the other. In any event, the 
title-deeds of the lord had become of tlie greatest 
importance, and the advantage which the tenants 
gained by their destruction is obvious enough. At 
a later date it lost its value in the eyes of the 
peasantry, because more drastic remedies for their 
grievances had then been devised. The legislation 
of the Constituent Assembly swept away the greatest 
part of the feudal dues, and provided compensation 
for only a part of them. The Legislative or Second 
Assembly abolished the residue and withdrew the 
compensation. The Convention, or Third, found 
almost nothing to destroy, though it was passionately 
eager to fasten on a liated institution, and though 
the Revolutionary lawyers, who abounded in it, were 
the real authors of the legislative provisions, after- 
wards engrafted on the Code Napoleon, which for 
ever prevented the revival of feudal ownership in 
France. Tlie transfer of property from one class to 
another through the abolition of the feudal dues was 
much more important than has been commonly 
supposed, and had much greater influence over the 
course of the Revolution. When in fact the Revolu- 
tion ceased to be a social movement, it lost tlie 
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gi'eatest part of its aliment, and notliing reioained 
for its authors except to tear one another to pieces. 

While, howe\'er, the re-examination of the cahiers 
lias placed Ijeyond question the cliaracter of the griev- 
ances of I he French peasantry, it has raised some 
new proljlems. Bitterly and strongly as these griev- 
ances were felt, were they of extraordinary propor- 
tions? Does the comparison of the relations between 
the French peasant and his lord with similar relations 
in other conntrii;s suggest that the small cultivator 
in France had exceptional and intolerable burdens to 
bear? 

If I were to say that the first French Revolution 
took place because a great part of the soil of 
France was held on Copyhold Tenure, the state- 
ment would doubtless sound like a paradox. Those 
who have an}' practical knowledge of Copyhold, know 
it to be certainly un inconvenient form of landed pro- 
]ierty, but hold it probably to be, hke all property, 
rather a privilege than a grievance. Those again who 
have paid any attention to its history, have possibly 
heard that Copyhold Tenure has descended from the 
IM-ecariouB holdings of Bondmen or Slaves, a condi- 
tion to which the greatest part of the Anglo-Saxon 
population is supposed to have been reduced after the 
alleged destruction of the ancient land-law of England 
and confiscation of its soil by William the Conqueror. 
The popular theory of the origin of Cojiyhold, or at 



800 DECAY OF FBUDAL PROPEHTY IN ca*P. IX. 

all events the theory in which moet lawyers are edu- 
cated, is explicitly bet forth in a tract on the ' Use of 
the Law,' commonly printed in collections of the 
writings of Lord Bacon (Spedding's edition, vol. vii. 
pp. 481 et seq.) The Conqueror is described as 
having ' got by conquest all the land of the realm 
(except Church lands and the lands of Kent) into his 
own hands in demesne, taking from every man all 
estate, tenure, property, and liberty of and in the 
same.' He then distributed the soil of England 
among his tenants in cnpite, ' reserving some retri- 
bution of rents or services or both to him and his 
heirs ' ; and ' by example and resemblance of the 
king's policy in these institutions of tenures, the great 
men and gentlemen of the realm did the like as near 
as they could.' Each of them, after reserving to him- 
self the land in the immediate neighbourhood of his 
mansion-house, or manor, gave a certain portion of 
the ' uttermost partK ' of his estate to some ' trusty 
servants, to find a horse for war and go with him 
when he went with the king to the wars, . . . 
which tenant is called a tenant of knight- service.' 
Smaller parcels of land he assigned to socage tenants, 
wlio were to plough part of the domain of the lord 
and bring home the harvest ; and the remainder of this 
domain, ' which he kept to himself,' he cultivated by 
his bondmen, and 'he appointed them at the courts 
of his manor how they should hold it, making an 
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entry of it into the roll of his court ; yet still in the 
loitl's power to take it away ; and therefore they were 
called tenants-at-will by copy of court-roll, being in 
truth bondmen at the beginning ; but, having at- 
tained fireedom of their persons, they are now cdled 
copyholders, are and so privileged by the custom that 
tlie lord cannot put them out.' The writer adds that 
' Manors being in tliia sort at first made, it grew out 
of reason that the lord of the manor should hold a 
court, which is no more than to assemble his tenants 
at times to be by him appointed. . . . This court is 
called a Court Baron ; and herein a man may sue for 
any debt or trespass under forty shillings' value ; and 
tlie freeholders are to judge of the cause upon the 
proofs produced on both sides.' 

The tract on the ' Use of the Law ' appears to be 
wrongly attributed to Lord Bacon, who has elsewhere 
shown that he had much sounder ideas than its writer 
of the true history of English institutions. The 
account, however, which it gives of the origin of 
Manors and of copyhold tenures is the one which, on 
the whole, lias generally prevailed, and there is un- 
doubtedly a good deal in the received authorities on 
copyhold to suggest it. Yet it is certainly not time, 
and perhaps the least drawback on it is that it is 
not true. For, by substituting for the truth a set 
of plausible fictions, it gives a wrong point to some 
instructive political lessons, and has besides tbc 
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mischievous indirect effect of di^uising from us that 
institutions, like forma of organic life, are subject to 
the great law of erolotion. 

The i-eal facts are b^ng gradually, though but 
slowly, established by very recent researches, but, so 
far as they can be stated in the space at our com- 
mand, they are as follows : - 

When Western Europe has settled down into com- 
parative peace ufter the deadly strife which Ibllowed, 
first, the irruption of the Germanic races into the 
Roman provinces, and nest, the disruption of the Car- 
lovingian Empire, aud when the feudal world has at last 
been constituted, it wears superficially a variety and 
irregularity of outline very unlike the apparent uni- 
formity of the RoDian Empire. But, on close inspec- 
tion, all feudal society is seen to be a reproduction of 
a single typical form. This unit consists of a group 
of men settled on a definite space of land, and form- 
ing what we Englishman call a Manor, and what in 
France was called a Fief. The great misconception 
which runs through the account of this group which 
I took from the tract passing under Bacon's name, is 
as follows : the writer regards the Manor entirely as 
a mode of property, the manorial organisation a» a 
mere proprietary arrangement. But the Manor or 
Fief, in its origin, was as much a political as a proprie- 
taiy boily, as nearly akin to a State as to an Estate. 
It retained even in its decay some of the chsiracteristic 
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and curiously persiBtent mai'ks of Arj'an political 
organiBms. The Lord is the ySao-iXeus, the rex, the 
king.' The free tenants are the y€pov<ria, the 
senate, the council. The villeins arc the mass of 
the people ; and below them are the true bondmen, 
the slaves, or thralls, or, in later legal language, tlie 
villeins in ^oss. The Sigoorial Court, the Court 
Baron, is the ancient village assembly, in which the 
administration of juetice has now taken precedence of 
other public concerns, but in which tliose public con- 
cerns continue to be discussed, the lord presiding, 
the free tenants advising, the villeins attending with- 
out definite share or voice in the deliberations, like 
the crowd in the Homeric Agora. Those fines, dues, 
and monopolies which still annoy the English copy- 
holder of our day, which went far to cause the first 

* In the Beriea of papers, caUed ' Souvenirs d'Enfance.' which 
M. RenAn ia pubUahiug in the Revue dta Devx Mortdes, he de- 
scribee a class uf t«rHtorial nobles who were found in Britbuiy, 
just before the Revolution, and who were quite distinct from the 
later nobility of iwyal creation. They had fallen into great 
poverty, but they reeeived much consideration from the peA»autr,v, 
who regarded them as the lay chiefs of the paiisbeN of which the 
cur^ were the eccleeiaetical heads. M. Kenan mentions tlie re- 
markable lact that they touched tor the king's evil. He says of 
one of them : ' On croyait que uomme chef il £taic Jepositairc de 
la force de son sang, qu'il pneidait ^minemment les dons do bh 
race, et qu'il pouvait avec sa galive et sen attoucheDienln In relevcr 
quand elle etait aflkiblie. On ^tait pei'suadd que pour op^rer dth 
guirisons de oette M>rt« il fallait un nombfe ^norme de quartici-s 
de noblesM.' — Anw« dea Deum Mvndet, Maroh 16, !876. 



304 



DECAY OF FEUDAL I'ROPKETV IN 



French Revolution, and which had to be cleared 
by a rioiely stroke of statesmanship before Pnisi 
coald Iwgin a struggle to relieve herself ironi French 
niilitan' despotism, were in their origin rather in thti- 
nature of taxes than in the nature of rent. They\ 
represent the ancient pro%'ision for the service of the 
little village common wealth. Some of them irayJ 
have sprung from the oppressions of the lord, an ! some 
from agreement with him ; but the greatest part had 
their origin in regulated force, the soverei^ty of tho' 
little State. 

The Lord, the Seigneur of France, is answerable 
for the conduct of the whole manorial group to its 
suj>eriops and its neighbours. He is the manager of' 
governor of the little society, with the ad'vice of hi 
free tenants. He is arbiter of its affairs in the sig* 
norial court. He is not the owner of all the land 
the Manor ; but he generally owns some of it unfier 
the name of his domain. Mucli, however, of liia 
revenues, and here and there the most important part 
of them, consists of the various dues payable to him 
tivm all classes of his tenants. Immediately under 
him are his freeholders, who render him mCiUtry oi" 
otha" honourable service aiid do Muit, which involvt* 
giving an opinion on the judicial or other matters' 
arising in the Court Biirou. But the greatest part oF 
the land included in the Manor or Fief, in some ca.-ies 
m;;ch the largest part of it, is in the bauds of the 
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VilleinB. It was inevitable that the position of this \ 
stratum of the manorial community should be much 
misunderstood until the Comparative Method of In- 
quiry let in light upon it through observation of thosf? 
more backward societies which have preserved to our 
days the life and social forms of the eleventh and | -y 
twelfth centuries. The villeins owe to the lord all 
sorts of dues and services, personal labour, among 
others, on the lands which form his iloroain ; they 
may not leave the Manor without his permission ; no 
one of them can succeed to the land of another witli- 
out his assent ; smd the legiil theory even is that the 
movable property of the villein belongs to the lonl. 
Yet it may confidently be laid down that, in the 
light of modern research, none of these disadvantages 
prove an absolutely servile status, and that all may 
be explained without reference to it.' Those who 
remember that, twenty-five years ago, the Russian 
serfs were popularly supposed in England to be ii.-i 
much slaves as the negroes of a Missitisippi plan- 
ter, but nevertheless are aware that under the great 



• Bnuttou moHt clearly explain*! that in the thirteenth cen- 
tui7 Tillenage was a tenure nnd not a personaJ etatos. Eithei- iv 
freeman or a bomlmau iiii^lit hold in vilienikge, but ' the tene- 
ment cbangeH not the condiiion ul' il fieemon any more than ul' h 
hisve. For a freemnn ai^iy hold in mere villenage, doing whatever 
iiervice thereto belongs, anil Rhitll not the less be free fiince he tloi'R 
this in r^ard of hin villenagti lind not in r^ard of his penou,' 1 
giTe the whole poa^afce in Note A to this chaptei'. 
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measure of 1861 the s^rfs, and not the lords, obtainedl 
much the largest part of the land, may be prepared J 
for the asBertion tliat the villeins of the middle aga 
were never in the strict sense of the word slave* 
and never ceased to be in some sense landed pre 
prietors. 

To the typical form which I have describi 
Kingdoms were adjusted no less than Manors. Th« 
sovereign who became the most powerful in Europe,B 
the Kin g of France, was the lord of an exsiltt 
Manor. Hia free teoants were the Dukes of Xor> 
mandy and Burgundy, the Counts of Toulouse and! 
Champagne ; his domain consisted of Paris and oR 
the old Duchy of France. These continental ineti-i 
tutions were reproduced in England, but, as has often | 
been the case, with a difference. The great power of J 
the early Anglo-Norman kings came from theill 
allowing nobody to be absolutely intei-posed. like i 
Duke of Burgundy, between themselves and theirl 
subjects, and from their exacting fealty and thereforel 
military service from all Englishmen (Freeman, ' Nor-1 
man Conquest,' iv. 694). We can trace the Manorial J 
group backwards to an earlier social form, a botly of' I 
men democratically or rather ari&tocratically governed, 
in which the free tenants had as yet no lord, tbe -I 
village community.* We can also trace its gradual | 

* Bee Note A- to UitB chapter, ' Village Oomnnimtiiee i 
Hanon.' 
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ilitisoiutiou, until ihe forma of landed property were 
established with which we ore all familiar. The 
exact point before us is. Why did the Manor in its 
decay produce such different results in England ami 
France? Why did its transfortnatiou end in ouu 
country in a revolution which is an epoch of history? 
Why, in another, in a somewhat inconvenient fomi of 
landed property? 

It is, in the tirst place, to be observed that the 
I''rench peasant tenures of 1789 wear, extei-naUif. the 
strongest resemblance to the copyhold tenures which 
were found at the same date in England, and wliich 
indeed still survive, though their area is much 
Umited. From my own researches, I should he 
incliued to doubt whether there is a single service of 
the French peasantry established by authentic evi- 
dence of which at least u trace cannot be discovered 
among the incidents of English copyhohis. Arthur 
Voung, who travelled just before and just after the 
outbreak of the Revolution, siugles out certain French 
services fur their especial grotesqueness, but teud:.! 
obligations nearly answering to several of them are 
mentioned by one or other of the witnesses examine' i 
by ihe !^elect Committee of the House of CommoIi^> 
on Copyholds which satin 1850 and 1851. There 
are, no doubt, certain alleged incidents of the French 
tenure, implying an extreine degradation of the 
tenant, which do not ap]>eiir to have ever had their 
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counterparts in England, though they have been 
thoa^t to be discoverable in the half- legendary 
history of Scotland ; but the evidence of them has of 
late been considered to be extremely doubtfiil, and it 
certainly consists in some cases of a misapprehension 
of the meaning of old French juridical terms. On the 
whole, the corres^wndence of the French and English 
tenures is remarkably close ; and nothing can exceed 
the suritrise of M. Doniol — the 6rst of his countrv- 
men, I believ«\ who has become alive to this corre- 
8pond»3Mx — that grieii-ances which all his authorities 
declare to have brooght about the great Revolution, 
are in England grievances of no politica! significance 
whatever. M. Ifeniol has imagine<l the following 
ingenious illustration of the disadvantages of the 
existing English copyhold tenure. He supposes a 
capitalist from the South of England beginning 
iiegotiationa for the purchase of an estate in the 
Xorth which has struck his fimcy. His solicitor tells 
K\w that Manors abound in the Northern counties, 
iMtl ihal the estate Is mostly copyhold. On further 
^HMiirV' he is informed that the land is subject to 
tgitottn* fiues — the finances of old French law — and 
^Im « *Hm of money is therefore payable to tlie lord of 
yMWMM*^ n'vcry time a copyholder dies or sells his 
'^wi i*n( o^t?^y time the lord dies, a similar sum 
'■iiufitt "H W»i *** l*'" Biit'Cessor. These arldtrary fines 
"UMlH t*ra Tn*Vv arbitrary, but the King's Court long , 
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ago rleclared that (save in some very exceptional 
cases) they must be reasonable and must not exceed 
two years' value of the land. The consequence, 
however, is, that every time any one in a series of 
hereditary copyhold tenants (father, son, or grandson) 
dies, and every time a death occurs in a similar aeries 
of lords of the manor, two years' value of the land 
must be paid. Hence, M. Doniol'a would-be pur- 
chaser is warned that it never can be worth his while 
to make improvements on his property, since they 
would only add to the standard of the tine leviable 
in these eventualities. He is fiirther warned that, 
on his death, the most valuable piece of pereonal 
property he possesses will be liable to be seized by 
the loi-d under the name of a Heriot ; and it is a lact 
that the Pitt Diamond and the famous picture of 
Rubens, the ' Chapeau de Faille,' which is the gem 
of the Peel Collection in the National Gallerj-, were 
barely saved from seizure as Heriots, and the most 
viduable racehorse of its time was actually seized, 
their owners happening to have some fnigments of 
copyhold amid their estates. M. Doniol's solicitor 
then goes on to enumerate a number of mmaller 
incon%'eniencef of the tenure. One of them was in 
France one of tlic chief grievances of the pesisantry. 
On Iieirg ]iroi>erly summone<l the copyliolder must 
supply a nuui to assist in reaping the lord's harvest. 
In old France, the peasant went liimself, but In 
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England it naerely comes to this, that the popyhf>Ir1<^ 
loses a day's work of one of his labourers ; the lord, 
however, does not gain it, for the labourer sent to him 
does as little work as possible, smd by the custom he 
is entitled to a dinner, which is worth more than the 
value of his labour at its best. 

M. Doniol concludes by asking who in his senses 
could buy such a property. The incidents of copy- 
hold which he specifies have a real existence and 
are very familiar to lawyers ; many others equally 
singular in the eyes of a foreigner were described to 
the Select Committees of the House of Commons. 
Nevertheless, as M. Doniol himself admits, there is 
a certain fallacy in his account. For purposes of 
illustration, he assumes that all copyhold land is 
burdened everywhere with these onerous services. 
Tlie truth is that, the pictiire is made up by uniting 
burdens spread over a great number of manors ; and 
it may be asserted generally that In the southern 
counties of England manorial liabilities are seldom of 
much importance ; and everywhere they have been 
extinguished in great quantities during the last five- 
imd-twenty years by the proceedings of the Copyhold 
Commissioners. 

The reasons which may ultimately lead to the 
compulsory enfranchisement on equitable terms of all 
English copyhold land are not at all likely to be the 
grievances of the copyholder. If he were to urge thein. 
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the answer openly or tacitly given would be that he 
is fortunate to have even an inconvenient kind of 
property, and that he is no more entitled to the 
public pity than a shareholder in a railway which ' 
pays intermittent dividends or none at all. Veiy 
probably he would be told that, whatever be tlie 
disadvantages of his property, they were doubtless 
allowed for in the price which he or his predecessors 
paid for it. The grounds on which enfranchise! nent 
will be enforced, if at all, will be, that copyhold 
tenure is an obstacle to agricultural unprovement, on 
which it entails a direct penalty, and that it is a 
restraint on the productiveness of the soil. It is to 
be remarke'l, however, that this reasoning, or at least 
its cogency, is extremely modern. As recently as 
two centuries ago, an observer, not over- sensitive to 
other people's interests, described the grievances of 
copyholders in language curiously like that used of 
the wrongs of the French peasantry in the cahiei\t 
sent up to the French States-Greneral. Roger North, 
in his delightful book, ' The Lives of the Norths,' tells 
us that the Lord Keeper Guilford qualitie<l liimself 
for practice at the bar by acting as the steward of 
various manors, and he quotes a good deal of the 
Lord Keeper's conversation on the subject of manorial 
rights, Guilford was in the habit of saying that he 
found himself the executioner of the cruelty of the 
Lordfl and Ladies of Manors upon poor men ; that 
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siuall tenements aud pieces of lund which had been 
men's inheritances for generations were devoured by 
fines ; that it was wonderful how Parliament, which 
took away tlie royal tenures in cnpife, liad never 
relieved tlie poorest landowners of the nation from 
extortion and oppression, and that the tenure ought 
to be abolished. Here is the very muttering of the 
volcano befora the French revolutionary eruption ; 
but there is this difference, that the class compassion* 
ated l)y North ia a relatively small one as well as a 
IK)or one, for he goes on to observe on the large 
imraber of manors which had become altogether or 
piirtially extijict in England. 

Now, if a hundred years ago, a great part of 
ihe class which, as a fact, consisted of agricultural 
!.ib urers, and a considerable part of the class which, 
as a fact, consisted of tenant farmers, Iiad been made 
up of copyholders standing to the Lord of the Manor 
in the relations which North describes, and if, under 
the law of the equal division of property these copy- 
holders were constantly multiplying their numbers 
without severing themselves from the land, there 
would have been in this country a state of agrarian 
society very nearly resembling that of France. It 
must be allowed, I think, that if no situihir convulsion 
had resulted from it, it would not have been for want 
of explosive material. As a matter of fact, nothing 
of the kind iKcurred, and the very suggestion of tin 
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English Revolution caused by the oppreeeion of 
copyhold tenants strikes every one as an absurdity. 
How then came the feudal edifice of which the 
outline had been extremely similar in England and 
France, to break into such different shapes? How 
came the siime institution to bccoiue a grievance of 
the first order in one country, at most an incon- 
venience in tbe other? The answer to this question 
divides itself into many branches ; some of them 1 
could not follow without retracing much of the long 
and intricate liistory of English land-law, and without 
using much technical language, but the consideration 
of a few may no) be out of place here. 

One powerful cause of the difference lay in the 
.strong distinction between tlic judicial organisation 
of France and of England. In both countries, a 
considerable part of the popular law, the law which 
affected the mass of the people In most of their 
concerns, had been once admini-itered by the local 
courts, the Manor courts, and aignorial courts, pre- 
sided over theoretictilly by the lord, but practically 
by an expert deputy, the steward, attorney, or liailli. 
The French signorial court is extinct, and the only 
jiicture which remains is a caricature, in the play of 
Beaumarchaia called the ' Mariage de Figaro.' Yet 
even the sketch of Beaumarchais is a sketch of a 
tribunal in its way powerfiil and important, and thus 
very unlike those Manor courts which, though still 
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summoned in our day for the traneaction of busint'f-w, 
betray in every part of tlieir proceeding their extreme 
decay. A century since, the English Manor court 
was very much what it now is ; but the aignorial 
court of France was a comparatively flourishing 
institution. The English country gentleman, who 
was lord of the manor, was administratively a person 
of great authority and influence ; but his ancient 
jurisdiction was in extreme decrepitude, and the only 
judicial powers which he prized were probably those 
which he derived, as a Justice of the Peace, from the 
King. The French Seigneur, on the other hand, was 
administratively a cipher; as Tocqueville has pointed 
out, the agents of the centralised royal authority had 
usurped all serious administrative functions ; but 
then the court of bis signory, though it had lost 
much, hiwl retained a good deal of ita ancient autho- 
rity and activity. 

The different condition of the local juriat^ctions 
in the two countries was certainly due to the diflFerent 
action upon them of courts outside and above them. 
In England the King's Courts at Westminster Hall 
constimtly corrected the jurisdiction of the manorial 
courts, limiting the area of land subject to it, confin- 
ing it rigorously to 8peci6c cases, and strictly pre- 
scribing the manner in which it should be exercised. 
The heads of the little manorial societies long 
Btrugglerl against what they deemed to be an usurpa- 
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tioD. Too few manor rolls have been piibliBljed ; 
bnt in those which have been made accessible yoii 
frequently find the lord nnd the homage (that is, the 
assembly of free tenants) makinij rules aj^alnst resort 
to the King's Court. Thus, if we turn to page 239 of 
Mr. Scroj>e'M ' History of the Miinor of Tiistlc Combe,' 
we find an entry of a distress made on the goods of a 
cojiyholder for violating the constitutional rule (com- 
innnis ordinatio) of the Manor, that ' no tenant is in 
any way or for any reason to implead, or procure the 
impleading of any other tenant, in any external 
court.' Not only did the King's Courts disregard all 
such rules, but they established the principle that 
the lord might be made to nnswer to the King for 
any excess of his authority, or of his customary privi- 
leges. Some of the best-known principles limiting 
manorial rights were settled in this way ; among 
others, the doctrine which in its origin must have 
been most beneficial to the copyholder, that all so- 
called arbitrar)' fines must be reasonable, the standard 
of reasonableness being taken at two years' valne. 
The most destructive influence exercised by the 
King's Courts over the manorial jurisdictions con- 
Kisted probably in the inclination of the higher 
tribunal to narrow the area of land held on tenuree 
traceable to the ancient villenage. The King's C-ourt 
would bind a lord to prove strictly that a parti- 
cular piece of land was copyhold. The free tenure, 
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tcchiiiriilly calleil socage, was thus always extend- 
ing at the expense of servile tenures ; and Rcgei 
North expressly tells os that, at the time ol 
whicli he writes — that is, about the middle of the 
seventeenth century — ' most manors in Englasd 
were more than hiilf lost.' 

What the Courts iit Westminster Hall were to the 
|-!nglish Manor, the French Parliaments were to the 
French Fief. They were originally creations of the 
King ; the pedigree of the Parliaiuent of Paris is as 
distinctly traceable as that of the Queen's Bench to the 
ancient Curia Kegis ; and originally the Parliaments 
were as untiring as the Courts of the English Kings, 
and in the teeth of far fiercer protests from the French 
nobility, in extending the authority of royal law at 
the cost of local law. Not only did they employ 
against the eignorial courts the same weapons which 
were used by the English judges, but they borrowed 
a special instrument of attack from the Roman law, 
by insisting on their right to hear appeals from all 
subordinate jurisdictions. Yet there is no doubt 
that this hostility slackened after a while. Although, 
as I before said, a special current of decision set in in 
the latter half of the eighteenth century, yet, on the 
whole, the later doctrine of the French Parliaments 
was ' NuUe terrc sans seigneur ; ' and thus there was 
always a presumption against the existence of the 
free tenure most nearly corresponding to our socage. 
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The Parliament of Paris, just before the Revolution, 
ordered the work of Boncerf, ' On the Inconveniences 
of Feudal Rights,' to be publicly burnt ; and the 
decree no doubt testifies to the opinions most strongly 
and permanently held by the majority of the French 
judges. 

There is a general agreement among historiane oi 
French law that this later tenderness of the French 
Parliaments to signorial rights and signorial jurisdic- 
tions is attributable to the interest which the French 
* nobility of the gown ' had acquired in signorial 
privileges. The change of feeling is connected with 
the innovation, generally regarded as disastrous, by 
which offices in the great French judicial assemblies 
becETne purchasable and hereditary. Thenceforward, 
as M, Fustel de Coulanges has observed, a judge was 
almost invariably a man of inherited wealth ; in the 
France of that day, the only investment for wealth 
was land or interests in land, and proprietorship was 
just as likely to consist in a right to signoriiU dues 
as in ownership of the soU. I am not in a position 
to controvert this view ; yet I may venture to inter- 
pose the remark that the student of English history 
will perhaps doubt whether in all states of society 
the ealeableness of judicial office is an unmixed evil. 
Our associations with the French Parliaments do 
them a certain amount of injustice. They had in 
tact inherited, from a time when legislative and 
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judicial power were not clearly separated from on* 
another, a claim to check the legislation of the Kingi 
of France, by refiiaing to register their edicts whet 
they were, as we should say, unconstitutional. Theii 
rot always wise and almost always feeble efforts ic 
stand in the way of high-handed legislation, are apt 
to lead us into contrasting them unfiivourably with 
that famous body bearing the same name which has 
so long made laws for Englifihmen. But, as courts 
of justice, they were extremely remarkable, more 
especially for having much of that independence 
which we are used to consider a natural and necessary 
characteristic of legislatures. The very defects of tlieir 
constitution contributed to this independence. While 
the justice administered in the English Courts was 
from very early times more emphatically than in any 
other European country the King's Justice — while 
each of the four Stuart Kings found no difficulty in 
packing the English bench with Iub creatures — the 
seats in a French Parliament were filled by men who 
retainetl a certain measure of independence, exactly 
because they had purchased or inlierited tlieir offices. 
The Parliaments may be justly taxed with many 
faults, but they were never servile instruments or 
pliant nominees of the King, down to the day when 
the Statea-Greneral, which had not met smce 1614, 
again assembled in 1789, and ground the King and the 
Parliaments and all French inatitutiuiis to powder. 
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There were other causes, besidcB the tendeuc}' of 
judicial decision in the King's Courts, wnich helped 
to prevent the growth in this country of that spirit 
of discontent which exploded among the Frencli 
peasantry in 1789 and 1790. I have no doubt that 
we must reckon among them that aggregation of 
property in large estates which is of old date in this 
country, tliough the pace at which it has proceeded 
has greatly increased of late. It may have produced 
other evils, but it reduced the particular evi! of which 
I have been speaking to insignificant proportions. I 
could not fully account for this aggregation without 
entering upon the technical history of land-law ; but 
one of its economical causes may be noticed here. 
The English Lords of Manors — a class which, it uiuot 
be borne in mind, includes the forerunners of both 
the English nobihty and the English gentry — had 
I>een originally much poorer than the corresponding 
order in France. The forerunners of the French 
nobility had settled or risen to power in eoiiie of the 
wealthiest, most populous, and most highly cultivutc'd 
provinces of the Roman empire ; and the imposts 
which iifterwards became their feudal dues gavy them 
no doubt great relative opulence. But England was a 
country of large forests and wastes, as indeed might 
be inferred from Macaulay's famous Third Chapter, de- 
scribing its condition in comparatively modern times. 
Now one of the best aecertaijied mcideuts 
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growth of feiidalisTii is the falling of the waste lands 
of the manor into the hands of the lord, and a par- 
ticular circumstance gave an especial importance to 
this gradually acquired property. England in the 
middle ages had a source of national wealth which can 
only be compared with our present coal and iron, 
with the wines of modem France, or with the gold 
of Australia and California. Her soil, her climate, 
and douhtlesa her tenures, were specially fitted for 
the production of wool^those ' wools of England ' 
which the King, in the Roll of the Ordinance of the 
Staple, is made to oidl ' the sovereign merchandise 
and jewel of our realm.' The English wool supplied 
the industrious cities of Flanders witli material for 
their looms, and was carried to all points of the 
Mediterranean seaboard. This it was which turned 
a poor noiiility into a rich nobility ; and, when the 
Wars of the Rosea have closed, a popular movement 
which has attracted too little attention and which luia 
been much misunderstood shows the English lords of 
manors rapidly acquiring land, and acquiring it for 
purposes of sheep-farming and of agriculture on a 
great scale. But the French noblesse seem to have 
never l)een able to buy up the holdings of their 
former villeins. A certain number of them had the 
vast estates described in M. Taine's recently pub- 
lished volumes ; but, taking France as a whole, and 
exclading Church and Crown lands, the sense of 
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property in land was not in the seignenr but in the 
peasant. It is one of the raoet vulgar of errors to 
suppose that email properties in France date from the 
Revolution ; immediately before it, Arthur Young, 
one of the most observant of English travellers, ex- 
presses himself as amazed at their multitude. And 
this multitiide was increasing, since the peasants were 
buying up the domains of the richer nobihty, ruined 
by the court life at Versailles. But all this mass of 
petty proprietors was subject to the payment of feudal 
dues and to the curtailment of their profits by small 
monopolies ; and we may gain a feeble notion of the 
exasperation wliich the system caused by recalling 
the days when the English farmer had to allow the 
tithe-owner's agent to take every tenth sheaf froui 
his field. But perhaps fiction is even more instruc- 
tive on the point than histoiy. Turn to the ' Bride 
of Lammermoor,' and gather from it tlie opinion 
which the feudal tenants of the Lord of Ravenswood 
had of the raids of Caleb Balderstone on Wolfebope 
— extend this to a whole population and undei-atand 
tliat a legion of Caleb Balderstones overran France — 
and one may be able to bring home to oneself tlic 
view which the Frencii peasantry took of the insti- 
tutions under which they lived. 

If we turn to England, we have reason to think 
that, by the end of the last century, the bulk di the 
class corresponding to the French peasantry consisted 
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either of agricultural labourers or of tenant farmers. 
Doubtless much might be said on the excessive 
multiplication in tliis country, as compared with 
others, of the first portion of this class, the agri- 
cultural labourers ; but the tenant farmers, though 
not given to hide their grievances, have never been 
politically dangerous. It is not indeed to be sup- 
posed that the Copyholder, cultivating his own land, 
is never found even now ; probably a part of tlie 
very considerable number of small landowners which 
the so-called new Domesday Book shows to be left to 
us consists of this class. Several of them were ex- 
amined by the Committees of the House of Commons 
which inquired into copyhold tenures, and they were 
pressetl with the question whether they were not at 
all events better off than the farmer holding on lease 
who pMd a rent, not at irregular periods, but re- 
gularly every half-year. The true answer is, that a 
copyholder is not a hirer but an owner of land, but 
the comparison implied in the question is significant. 
No doubt the status of the tenant farmer has had 
much effect on the feeling of cultivating copyholders. 
It has served as a standard with which to compare 
their own condition ; and indeed it is a fact now 
known to lawyers that copyholders in the sixteenth 
and seventeenth centuries frequently impaired their 
legal position by accepting leases of their land from 
the lord of the manor But the French peasant. 
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holding by servQe tenure, never compared himself 
with the farmers of the domain land of the nobles, 
who were a very special class, the metaytrt, not only 
luring their land from the lord, but having it stocked 
by him. The peasant compared his lot with that of the 
nobles themselves, and bjtterly chafed at the contrast. 
I have yet to mention one cause whirh perhaps 
more than any other prevented not only manoi-ial 
rights but all rights in land from being seen in 
England at the end of the last century in precisely 
the same light in which they were viewed in Conti- 
nental countries. It is a fact of great political and 
juridical interest that from very early times lauded 
property changed hands by purchase and sale more 
frequently in England than elsewhere. The unusual 
lajal facilities for this which existed here belong to 
that technical history of law I'roiu which, as before, 
1 abstain j but it was certainly the early wealth of 
the country which led chiefly to these transfers. 
Some juriats have laid down, as a general principle, 
that every acquisition of property is founded on a 
previous contract or agreement. This no doubt is 
historically untrue, but the mistake is one which is 
closely connected with some of the most widely 
received ideas of the eighteenth century. The sacred- 
ness of contract was one of the fundamental ideas 
of the French philosophical creed, and it strongly 
influenced the proceedings by which the manorial 
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rights of the French nobility were taken away. Ir 
tlie end, the nobles received no compens&tton for th« 
losa of these rights ; as the fianie of revolatioii 
i^athered head, it was as much as they could do i1 
rhey saved their lives. But this was Dot at all 
intended by the First or Constituent Assembly. Ii 
abolished without comj>ensation those rights only 
which it supposed to Iiave sprung from the ancient 
helplessness of the villein ; but wherever any class of 
rights seemed to it to have originated in a contract 
Ixitween the lonl and his vassal, it abolished theni 
indeed but provided for the lord's receivinj^ their 
money-value. The distinction did some honour to 
the spirit of justice prevailing in the First Assembly, 
but no doubt it wa.s founded on historical error. 
There is no reason for supposing that manorial rights 
originated in simple violence, but there b equally 
little for supposing that any large number of them 
originated in agreement. 

What, however, was untrue of France, was true 
in a certain sense of England, and is still tnier now. 
The title of the Lord of the Manor and the title of 
the Copyholder were then, as now, far more deeply 
rooted in agreement than in any other deeply feu- 
dalised coimtry. The lord had often, personally, or 
through his predecessors, purchased his rights ; the 
copyhcdder li:id constantly obtwied his land subject 
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to manorial rights, by purchase from somebody else. 
It will be found that English political economy and 
English popular notions are very deeply and exten- 
sively pervaded by tlie asaumption that all property 
has been acquired through an original transaction of 
purchase, and that, whatever be the disadvantages of 
the form it takes, they were allowed for in the con- 
sideration for the original sale. I cannot doubt that 
this assiunptioD, to a very great extent a true one, is 
a very valuable safeguard to property ; perhaps in 
our day not less valuable than the general sense of 
its expediency and than that feeling, as old as the 
oldest rudiments of civilisation, which has translated 
itself into the legal rules of prescription and into the 
respect of the most permanently powerful section of 
every society for its established institutions. If this 
be so, the immediate practical lesson is that we owe 
our best wishes to those attempts, hitherto not very 
successful, which have been made to give an impetus 
to the excbangeableness of land. If they ever suc- 
ceed, they will facilitate one of the most conservative 
and rei)arative of processes, the purification by con- 
tract of the title to property. 

I do not wish to be understood that the contrast 
between the view of feudal obligations and rights 
taken in England and France ia wholly to be ex- 
plained by the causes which I have analysed in tliis 
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paper. This set of caiisee appears to uie to have been 
kept too much in the backj^und, and therefore I 
have thought them not undeserving of attention. It 
belongs to the civil historian to bring to light others 
which are intermingled with the whole structure of 
French society. De Tocquevllle iias strongly sug- 
gested, and others after him will probably demon- 
strate, that the enormous social prestige of the Frencli 
Court and its constant indulgence of its military 
tastes had at length turned the French territorial 
nobility into a caste as distinct from the cultivating 
peasantry as is the Rajput from the Sudra, as dis- 
tinct as was the white planter of the Southern States 
from the negro who laboured in his cane-fielda. The 
effect of this deep alienation was completely to alter 
tlie normal or natural character of the social group of 
which I have spoken, the Manor or Fief. Left to 
itself, it is one of the most conser^-ative of all insti- 
tutions. In our own country the Manor is in extreme 
decay, and chiefly survives in its ecclesiastical organi- 
sation as the Parish. In France a revohition has 
passed over the Fief, and it has become a mere 
administrative subdivision, the Commune. But, as 
we move eastwards through the German and Scla- 
\onic countries, this primitive social organism grows 
stronger and stronger. It is plainly discernible 
under the superficial crust of Mussulman institutiouB, 
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until in Indiu it emerges in its most ancient form, aa 
the Village- Community, a brotiLerhood of self-styled 
kinsmen, settled on a space of land. Everywhere, 
however, it offers a more or less stubborn resistance 
to change ; whether the instrument of change be 
military conquest or the centralising legislation of 
well-intentioned rulers, who from the nature of the 
case can only look on nations as miscellaneous aggre- 
gates of individuals, and can at most aim at the 
greatest hapj'iness of the greatest number. Nobody 
who knows England outside cities and towns will 
think that deference to the Squire and the Parson is 
a phenomenon only fit to point a sarcasm or a joke. 
No Frenchman, except a Parisian, will laugh at what 
Frenchmen call the patriotism of the Steeple. But 
in the latter half of the eighteenth century, the normal 
operation of the Fief was reversed in France. Many 
causes, and among them that personal friction which 
is the despair of all who would make History a 
science, had produced among the peasantry such 
intensity of hatred to their lord that they wei-e ready 
to find allies against him anywhere — before the Revo- 
lution, in the despotic Kmg and his usurping agents 
— after the Kevohiiion, in the Convention, in the 
.Jacobin Club, in the Directory, in thg First Consul, 
who was soon to be the Emperor. And even now 
the tradition of the feudal dues and the fear of tlieir 
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reyiyal are political influenoes of €be first order, 
tending to make a great part of the nation ready, or 
not reluctant, to throw itself (as a great Frmch 
orator said) into the arms of the first lucky corporal 
who makes it believe that he can preserve the insti- 
tutions created by the Revolution, without 
back the Revolution itsel£ 
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riLLAGE-COMMUKITIES AND MANORS. 

Although no question has been more discuseed by 
German nnd English scholars, the exact mode in 
which the Manor or Kief arose out of pre-existing 
social forms is still a very obscure problem. In a 
work published ten years ago (' Village Communities 
in the East and West'), 1 gave an abridged ac- 
count of all that was then known or had bf«n con- 
jectured on the subject, but additions are being 
constantly made to our knowledge — in some small 
degree, I hope, owing to the book I have named — 
— and much information may be expected from 
Russia, whej-e the growth of lordships and of the chief 
incidents of villenage are of relatively recent date, and 
where there appears to be materials for an authentic 
history of this social transfon nation. I trust that 
Mr. Mackenzie Wallace will not long withhold those 
results of special investigation which he promised in 
the preface to his work on Russia. ()n another 
aspect of the subject, a forthcoming work of Mr, 
Frederick Seebohm, which I have had the privilege 
of seeing, will throw a great deal of liglit. 

This, however, is a walk of investigation in 
which the caution given in a Note on ' The Gens ' 
to Chapter VIII, is especially necessary. We must 
make full allowance for the imitativenesB of man- 
kind. A great number of ViUage-Commimitiea to 
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be found in ttie various partB of the worlfl, and a 
•;reat iitimber of Miinors which still exist in Eng- 
land in extreme decay, must have been originally 
mere reproductions of a model which had grown 
into fuvoiir. Much of the waste land of India, at 
iiiopt held |irevioiiely in vague tribal ownership, was 
colonised by sroiips of men who settled down in 
Village-Communities because they knew no other 
form of common ciltivation, ana the waste places 
of Europe were extensively brought under tillage by 
colonists arranged in manorial groups under religious 
bodies or powerful men who had obtained Targe 
grants of land. There are, and have been from time 
immemorial, parts of the world in which settlers 
would as naturally plant themselves in these groups, 
Bn English or Scottish emigrants in Canada or New 
Zealand would now establish themselves on separate 
farms to be cultivitted by themselves and then- chil- 
dren, or by hired labour. All, then, that we can 
hope to discover is the typical form. Now the (ypical 
\'illage- Community — a body of self-styled kinsmen, 
hiiving a government of their own, and engaged 
under fixed niles in common cultivation — is too 
peculiar a group to have arisen by accident, or to 
have had its origin in individual caprice. The 
evidence seems conclusive that it first grew up in 
remote barbarism, though tn barbarism prolmbly not 
older than the period at which mankind began to 
cultivate cereals, or to combine tliat cultivation with 
the pasturing of flocks and herds. It may give an 
idea of the wide diffusion of the Village -Community 
in its more archaic shapes if I mention that it has 
been observed not only in the largest part of India, 
but in the Fiji Islands (by Sir Arthur Grordon), 
and among the Berbers of North Africa (by M. 
Ernest Renan), and that what appears to be » 
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distinct form of it, followed by the more southerly 
tribes of North American Indians, is described by 
Mr. Morgan in the fourth volume of the United 
States Survey of the Rocky Mountain region, which 
appeared last year. Nor is it possible for me t<i 
doubt that the typical Manor arose out of the 
Village-Community. Everybody who has made for 
himself a clear mental picture of the last group will 
see that it contains everything which is found in the 
earliest Manors, with no differences except those 
which come from the substitution of individual for 
popular authority. Everything which the lord can 
do can be done by the council of village elders, or by 
the village-heaclman, these last, however, being re- 
sponsible to the community, while the lord tends 
more and more to become a mere owner, just as the 
King of France came to be called by the lawyers the 
King- Proprietor of all French land. But beyond 
this account of the relation between the Types, it 



would not be safe to go. Both the type of the 
Village-Community and the type of the Manor 1: 
been fc.\tensively copied,' aiid here and there in sur- 



prisingly recent times. Their wide extensiort by 
colonisation is, I suppose, the source of n paradoxical 
opinion which I have seen, that their most distinctive 
peculiarities are altogether modern. 

The question of the origin of Manors or Fiefs 
estabhshed in Western Europe, and then spreail tar 
and wide by artificial agency, is wrapt in obscurity. 
1 argued in a former work that everything which con- 
tributed to whiit we rail feudalism must have sprung 

' The earliest Bettlere in New li^ngland appetu' to have planted 
tbemaelTes in townships having a strong resemblance to villttu;e- 
cummunitieH. Maiiorn were found in the Soutbem settletuetith, 
See John Mopkmt Unwernty Slttdia, edited by H. C. Ad&ins. 
188S. 
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either from barbarous custom or from RomaD law 
('Ancient Law,' pp. 364 ft "eq.) ; bnt from which 
source were the geruis of maDorial authority derived ? 
On the one band, the examinatiou q£ the Theodosian 
Code showri that the great estates of the l^ouiau pro- 
prietary — their Jvy/fT. cultivated by ''"/on/ and slaves — 
contracted n certain reBeniblance to the Manor, which I 
myftelf am, oti iJie whole, dispoHed lo explain by the 
number of cnltivators of barbarous origin with which 
they were filled. I have always distrusted the implied 
assertion of tlie Roman lawyers that the raultitudinous 
Roman slaves had do institutions at all ; and I ima- 
gine that a vast property, crowded with burbariiins, 
would naturally fall under a system of management I 
not unlike the mechanism of one of the most wide- 
spread of barbarous institutions. It is certainly sig- 
niticant that the Grermanic draftsmen of Codee and 
Charters always used the word ' vilhi ' for what we 
call a village-community. While I certainly cannot 
accept the conclusion to which some learned French- 
men incline, that the ilanors of the continent are in 
their origin nothing but Roman rilla; still it seems 
only reasonable to suppose that in the former Roman 
provinces the organisation of the r'lUcB did assist in 
causing the cultivating groups to take the manorial 
form rather than that of self-governed village-commu- 
nities. It is to be noted at the same time that the 
oldest of the barbarous codes, the Lex Salica, knows 
nothing in its earlier and genuine portions of manorial 
authority. Thepotestwi dominka of whicli it speaks 
is ' royal ' power. It knows the villE^e-comm unity 
under the name of inlla (see tlie Title 45. ' Oe 
MigrantibuB '), and in describing one of its even now 
mai'ked characteristics, its rigid excluBivenese, it im- 
plies that the community is one of freemen entitled to 
eue before the fi«e Court of the Hundred. The 
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Manor appears, however, to have been known to the 
compilers of the later Leges Barbaronini. 

The difficulty of attributin^f the origin of 
English Manors to the Roman Villa need hardly be 
stated. The particular Teutonic tribes which con- 
quered Britain came from homes so northerly that 
tliey can hardly have so mnch as seen a great Koman 
I'f'tate, and, even if they had, it is not easy to under- 
-rnnd adventurous warriors settling down us serfs or 
villeins in their oversea conquests. This subject, 
however, is one of those most fully treated in Mr. 
Seebohm's volume. 

It may be convenient that I should give in full 
the passage from Bracton stating the legal theory of 
villenage which prevailed in hie day. ' The tenement 
changes not the condition of a firee man any more 
than of a slave. For 'a free man may hold in mere 
villenage, doing whatever service thereto belongs, and 
shall not the less be free, since he does this in regard 
of the villenage and not in regard of his person, . . . 
Mere villenage is a tenure rendering uncertain and un- 
limited services, where it cannot be known at eventide 
what service hath to be done in the morning — that is, 
where the tenant is bound to do whatever is com- 
manded him ' (fo. 26o). Again : ' Another kind of 
tenement is villenage, whereof some is mere and other 
privileged. Mere villenage is that which is so held 
that the tenant in villenage, whether free or bond, shall 
do of villein service whatever is commanded him, and 
may not know at nightfall what he must do on tlie 
morrow, and shall ever be held to uncertain dues ; 
and he may be taxed at the will ol' the lord for more 
or for less, . . . yet so that if he be a free man he 
doth this in the name of villenage and not in the 
name of personal service ; . . . but if he be a ville^n 
[by blood] he shall do all these things in regard aa 
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well of the viUenage as of his person * (fo. 2086). 
The only difference in the services was that the mer- 
chetum on marrying a daughter, being an incident of 
personal servitude (as a fine paid to the lord for 
depriving him of a slave), was not demandable fi-om 
the fi-ee man holding in villenage* (F. Pollock, 
' Notes on Early English Land Law,' ' Law Maga- 
zine and Review ' for May 1882). The whole of 
Mr. Pollock's valuable paper deserves consideration 
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CHAPTER X. 

CLASSIFICATIONS OF PBOPEBTT. 

All who have any knowledge of Legal History are 
aware of certain distinctions which ran through all 
commodities or through large departments of them, 
and which cause the objects of enjoyment lying on 
either side of the line to l»elong, in the eyes of law- 
yers, to widely different provinces of law. Among 
these distinctions, there is that which the ancient 
Roman lawyers drew between Res Mancipi and Res 
nee Mancipi— that is, between Things which required 
and Things which did not require for their transfer the 
conveyance of Mancipation ; there is the medieeval 
Weet European distinction between the Allod and the 
Peud, between allodial land and feudal land ; there is 
the still surviving English distinction between Realty 
and Personalty, and finally there is the late Roman 
and modern European distinction between Res Mo- 
bilee and Rea Immobiles, between movable and im- 
movable property. 

We only know the distinction between Movables 
and Immovables as relatively modem in the Roman 
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State and in Europe. It is the result of an attempt 
of the Roman lawyers to abandon the old historical 
rlassifi cations, and to classify commodities, Property, 
the objects of eiijoyineat. accoi-ding to their actual 
nature. The generalisation has required but little 
aubeeijuent correction ; the diftiL-iilties which have 
arisen in using it have been insignificant, and have 
occurred only on the very border-line between th^ 
tvfo great classes of Things. In the Middle Ages, the 
fact that a tree, though immovable, generally acqnires 
value through being hewn down an<I becoming mov- 
able, and possibly some locai practice of employing 
movable wooden frames in the structure of houses, 
suggested to the expositors of a few early German 
legal systems a definition of movables as everything 
which could be destroyed by fire ; and, in more 
recent times, the question of the proper place to be 
assigned to a class of things of which niottern manu- 
facturing industry has greatly increased the import- 
ance — ' fixtures,' as we call them, the ' immovables 
by destination ' of French law — haw occasioned doubts 
and disputes. Still, on the whole, if law had really 
been founded on the principles imagined in the last 
century to constitute its basis — on those principles of 
simplicity or fitness or good sense which sire associated 
with the words ' Nature ' and ' Natural ' — it ie pro- 
bable that no classification of couuuodities would 
have struck mankind sooner than that which divides 
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them into movable and immovable. We know, 
nevertheless, that the whole course of Roman legal 
modification from the Twelve Tables to the reforms 
of Justinian had to be gone tlirough before this 
seemingly obvious distinction formally superseded 
the old historical distinction between Res Mancipi 
and Res nee Mancipi, the first Lncluding Land, 
Slaves, Horses, and Oxen, and the second everything 
else ; and the curious fact remains that the English- 
speaking communities — England, her colonies, and 
considerably more than half the States of the American 
Union — still reject the improved Roman classification, 
and, separating leases of land for years from the bulk 
of immovable property, join them to [jersonulty or 
movables. Thus stubbornly do the old historical 
classifications hold their ground. But stiU, if we 
firndy grasp the truth that these historical classifi- 
cations can only mean that the commodities whicli 
they place in the highest class must have been at 
some time or other the sole important subjects of 
proprietary right, and that the others either did not 
exist or were of trifling value, we cannot but see that 
there must have been a still earher time when ttie 
accepted historical classifications were themselves 
modem. The most archaic of them, one probably us 
old as any conscious attempt to draw this kind of 
distinction, is that bequeathed to ue by the Komnns, 
Vet land, slaves, horses, and oxen cannot, as subjects 4 
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of individual property, have Ijeen of contemporaneoitsY^^ 
origin. There must hiive been a time when awildlj^orf* 
uuinial turned, which was n rarity, vras of more value I L„Jv^ 
than a hundred acres of Inud, which was supei'- 
abundunt. The domain of u tribe, as soon as the 
history of mankind began, may have been jealously I 
guariied by it as exclusive hunting-ground, as mark- 
ing the liiuits which none but a tribesman could step 
within savi* for bloodslied or pUinder, or may have I 
been reserved by it (in a later stage of society) for i 
pasture ; but each man's share of this domain was of ] 
1 SB value to him individually than a r«lave, a horse, 
an ox, or even than a fiint-headud axe or spear. All 
this follows from the simplest economical axioms ; 
but the vestiges of the older (and yet probably not 
t L' oldest) statu of the primitive objects of enjoy- 
ment are plainly stamped upon one authentic record 
of urchaJc custom, the iiucient Irish law ; and they -. 
seem to me equally discernible in the ancient Teu- 
tonic Code, the Lex Salica, which, whatever else it 
is, is pre-eminently a body of rules protecting tlie 
ownership of kine, swine, sheep, goats, horses, and 
even bees. 

I pass to a distinction which rose into importance 
in on age nearer our own — the distinction between 
tlie allod and the /cud, between allodial and feudal 
land. Tlie allud in some form or other is probably 
OS old as the institution of individual landed property, 
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anil wu Uiuy regard it us equivalent to or directly 
descended tVom the sluice n-hich each man took in 
the appropriiited portion of the domain of the group 
to which he belonged — tnbe, joint-t'aiuily, village 
coiiiiiiiinity, or nascent city. But many facts — facts 
which are receiving constant additions — appear to me 
to show that this shai-e waa not at first iv definite 
area, but what we should now call a fraction or 
aUcjuot part of the divisible land. The shares of the 
doiiiiiiu whicli each family or household could claim 
shifb-'d among the households under a system of 
distribution in turns or by lot, and each share very 
slowly became iippropriated to particulai* families. 
We ouly know the society of the Roman Common- 
wealth when it had reached this last stage ; indeed, 
the hungry struggle for tlie public domain which 
begins authentic Roman history would seem to show 
that the system of 'shifting severalties,' which had not 
quite died out in England fifty years ago, was long 
over auiong the fi*ee Roman peasantry ; and the 
traces of an older economical condition must be 
sought in that copious law of servitudes or easements 
into which modern lawyers of all nations have dug as 
into an iuexliaustible mine, and which seems to show 
that the agricultural land of every Roman was really 
■.rvieiit, as the technical phrase ran, to his neigli- 
hours in respect of rights of way, rights of riding, 
driWng, and draiiglit, rights of drawing and lending 
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water, aod a inaes of other rights, far beyond all 
modern experience and example. The abiindant 
Roman servitudes appear to me to point back to the 
same modiBed common enjoyment of land which 
characterised other Aryan races ; but the early 
period at wliich the land of a free Roman peasant 
became approj>riate(l to his family in strict severalty 
affected the legal and economical history of Roman 
society very strongly, and thus becomes a fact of 
much imiKjrtance in the development of the Western 
world. 

There are indications that at first the possession 
of allodial laud was everywhere the distinctive privi- 
lege of the freeman. Down indeed to the first 
French Revolution tlie exceptional tenure of land 
in ' franc-alleu,' which here and there survived amid 
the general feudalisation, was held by Frenchmen 
in high honour. Nevertheless, the modem history 
of allodial land Is essentially the history of the hohl- 
ing of land by servile or by very humble classes. 
It bequeatbetl its great characteristic, its divisibility 
at death between all the children or all the sons, tu 
that lowest stratum of landed i-ight upon which the 
feudal structure reposed, either because communities 
originally free had sunk on all sides into villenage, 
or because the idlod was the type of all enjoyment 
of land, and was followed in colonies of serfs planted 
by a Roman dominus or Teutonic lord. All peasant 
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holdings in France were acljuBted to this type till 
the Revolution, and so were German peasant estates 
down to a considerably later date. We have traces 
of its peculiar rules in the Gavelkind of Kent, and 
in much copyhold land ; and a comparteou of the 
treatises of GlanvUl and IJracton enables us to fix the 
time when the most widel}' diffused of English tenures 
— socage — was just putting off the characteristics 
of the allod, and putting on those of the feud. Kut 
our current Real Property Law is coloured through- 
out by the feudal view of land, which is that, when 
held in individual enjoyment, it is primarily im- 
partible or indivisible. The great system of land- 
law, resting on this feudal conception, though occa- 
sionally wrested mto departure from it by sovereign 
authority, is essentially a system of rules regulating 
the tenure of land by noble classes. The allodial 
tenure, which is believed to have been originally the 
tenure of freemen, became in the Middle Ages the 
tenure of serfs. The feudal tenure, which was cer- 
tainly at first the tenure of servants who, but for tlie 
dignity of their master, might have l)een called slaves, 
Ijecame in the Middle Ages the tenure of noblemen. 
It was by an exception, and a remarkable one, that 
in our country the laud-law of the nobles became the 
land-law of the people. 

We know thus much of the beginnings of that 
feudal sy^item, of whicli the feudal laud-law was a 
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part, that it had Mveral diverse origins. The land on 
the border lines of the Roman Empire was held bv 
soldier-cultivatnrs on tenure of uiilitar\' «?mce ; and 
this must have had something to do with it. The 
Roman law of Patron and Client must have had 
something to do witli it ; for it plainly suggested 
many cust^ranrj' relations of lord and vassal. We 
see much which cannot hut have contributed to it 
in the primitive or barbarous usages of the Aryan 
races re-intrcMluce<l into the Roman Empire by the 
Germans. yVmong these, society was distributed into 
compact groups of families or clans, the first ad- 
ministered by the eldest member subject to a species 
of election, the second often, if not always, governed 
by some member of a ruling family, selected by the 
process which the Irish called Tanistrj'. And these 
Chiefs or Kings were in the habit of buying or 
rewarding the services of their immediate retainers 
by gifts. We can put our finger on a variety of the 
ingredients of feudalism spread over a large surface. 
Nevertheless, with nil our knowledge, there is still 
the greatest obscurity on one point. How was the 
conception of landed propei'ty so completely changed ? 
Nothing can be more singularly unlike than the legnl 
aspect of allo<iial land, or, as the Romans would have 
called it, land held In domhikirn, and the legal aspect 
of feudal land. In passing fi-om one to the other, 
you find yourself among a new order of legal ideas, 
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Perhaps it requires a lawyer alive to the signiB- 
cance of technicuhties, and tolerably acquainted with 
the later Koman and earlier feudal law, fully to esti- 
mate the thoroughness of the transmutation. An 
account of all which it implies would be out of place 
here ; but, to take only one phase of it, no sub- 
version of an accepted legal notion can be more 
striking than that of the Roman (which is the 
developed allodial) view of land as essentially divisible 
by the feudal conception of land as essentially im- 
partible. The Roman lawyers note, as a fundamental 
difference between immovable and movable pro- 
perty, that land is divisible ad infinitum, and may be 
always so conceived though actually undivided, while 
movables are not properly capable of division. They 
could conceive land as held (so to speak) under 
different legal dispensations, as belonging to one 
person in Quiritarian and to another in Bonitarian 
ownership, a splitting of ownership which, after 
feudalism had fallen into decay, revived in our 
country in the distinction between the legal and tlie 
equitable estate. But there is no symptom that a 
Roman lawyer could conceive what we call a series 
of estates — that is, a number of owners entitled to 
enjoy the same piece of land in succession, and 
capable of being contemplated together. It is a very 
remarkable fact that when these great legal thinkers 
had to Ibrm an idea of an interest in land so familial 
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to US as an estate for life, they had to go for an 
analogy to the law of servitudes or easements. A 
Uoniun ueufruct of land was in its practical eflPects 
very much the same as an English estate for life ; 
but the Roman jurists classed it with rights of way 
over another man'd field, or a right of drawing water 
from another man's well. The impression left on my 
mind by a variety of passages in the Roman legal 
records is that, if a Roman lawyer had been asked to 
take into his mental view a number of persons having 
rights together over the same property, he would 
have contemplated them not aa enjoying it in turn, 
but aa dividing it at once between them. Thus far 
was he from conceiving the ownership of the. same 
area of soil as distributed over tenants for life and 
remainder men, tenants in tail male, and tenants in 
tail female, doweresses, tenants by the courtesy of 
England, and reversioners. This long series of 
l)ersoD8, all having aocxrtainahle rights capable of 
co-existing in the same property — this long succes- 
sion of partial ownerships, making up together one 
complete ownersliip, the feodum or fee — could not 
have been dreamed of til! a wholly new conception 
of landed property had arisen. When, several cen- 
turies after the birth of feudalism, lawyers sought 
to employ the Roman law to express the feudal rela- 
tions, it had to be violently wrested from its true 
meaning and purpose ; as was notably the case with 
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the law of Fidei-commiasa, or testamentftry gifts in 
trust. 

One particular agency by which this great revo- 
lution of legal ideas waa, at least, partially effecttHl, 
has been of late the subject of controversy between 
Bome of the most learned men of our day ; aud tlie 
controversy, 1 am sorry to say, has been marked by 
much of the bitterness peculiar to disputes which are 
still confined to the learned and have not yet become 
popular. The Beneficium, or Benefice, an assignment 
of land by a conquering Teutonic king ae the reward 
or price of military service, is allowed on all sides to 
have had much to do with this great change in the 
legal point of view. Whether the benefice was always 
a gift of public land — as M. Fustel de Coulanges in- 
sists that it was — in the countries which passed under 
the sceptre of the House of Clovis, or a gift of con- 
fiscated land — as there is reason to think It was, at 
all events, in some subjugated provinces of the 
Roman Empire — ^it began a new stage in the history 
of land-law. In its earliest form it was unlike the 
estates of matured feudalism, since (according to the 
better opinion) it was not at first generally hereditary- ; 
hut it was still more unlike the allodial lot of the 
Teutonic freedman and the fundus of the Roman 
provincial citizen. One modification of Roman landed 
property came near it^ — the Emphyteusis ; and 1 still 
hold to the opinion that we have here one of the 
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sources of the new legal conception. But though 
this explnnntioD is platieible, as far as it goes, it is 
only partial ; and, moreover, the symptoms of a 
change in the legal view of landed property are not 
confined to countries which had formed part of the 
Roman Empire, but are found in purely Teutonic 
lands. 

Feodum, the later Teutonised name of the Bene- 
ficium, is now allowed to have been derived from the 
old Gothic word 'fihu,' or ^jiu' — cattle. The terra is 
supposed to have come to mean " property,' just as 
pecunia, from pen/.?, contracted this meaning. A few 
years ago, after pointing out the great part played by 
cattle in converting Irish tribal holdings into some- 
thing like feudal tenures, I stated that I suspected 
' feodum ' to have a closer connection with cattle 
than the usual etymology implied. M. de Lnveleye, 
commenting on this remark, has stated that he has 
no doubt of the association ; and lie observes that we 
thus see the meaning of the original contrast between 
allodium and feodum — al-od, the complete property; 
fe-od, the cattle property. Plausible as this is, I 
should have hesitated to build on it as a basis but 
for the remarkable results disclosed by the examina- 
tion of the Salic Law. It undoubtedly shows that an 
ancient Law of Movable Property may deeply affect 
a Law of Land. Now, we know that among the 
Germans observed by Tacitus or his informants the 
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chiefs were rewarded by King or Goinmonwealtli 
with aBsignments of cattle and corn ; the coniptiniona 
of the chief, living in his house, received a horse and 
arms as pay. It was exactly the system which pre- 
vaQs at this moment at the Court of a Kaffir chieftain 
in North Africa. Now, let us conceive this system 
modified by the growth of popidation or by conquest, 
but otherwise unaltered. In the first case, land in- 
creases in value through natural economical causes. 
In the second, the Teutonic host become the masters 
of lands long since populous and filled with wealth 
accumulated during the Pax Romana. If, then, we 
assume that, at once in tlie occupied provinces and 
more gradually in Teutonic territory, gifts of land 
took the place of gifts of cattle and arms, but that 
the old associations with assignments of movables 
continued to attach to a Benefice in land, the transfer 
of idea — to my mind, at all events — explains better 
than anything else the transformation of the legal 
aspect of landed property. I can now understand 
why the Benefice was not at first hereditaiy ; why, 
even when it Ijecame hereditary, the donor coulil 
select the son who was to inherit ; why he could 
cause it, after the death of any holder, to remtnn to 
somebody else ; why, like a horse, or a snit of 
armour, or a herd of cattle, it could pass through 
a succession of hands and then rerert to the giver ; 
why it was impartible, tlie ancient gift of movables 
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Iiaving to be restored entire eitlier in jenere or in 
itpene ; and Uetly, to pas& to more technical matters, 
why such importance was attached by the early 
feudal law to seuin, or actual po»se«sion, aod why 
the gift of a feudal estate implied irarranty of the 
title to it, which a grant of allodial land never did. 

As a matter of fact, we have in the Irish usages 
lately bronght to our knowledge a system juat such 
as we might expect if we were permitted a view of 
Teutonic customs somewhere between the first and 
the fifth century — a feudal system (if we may so call 
it) dependent on cattle and kinship instead of land 
and tenure. I will not now repeat the account which 
I gave on former occasions of the remarkable social 
mechanism disclosed by the Brehon laws ; but those 
who will examine it carefully will find a number of 
special feudal rules much more simply explained by 
the relations of Irish chief and Irish clansman than 
by ajiy tlieory founded on the exigencies of military 
service or on spontaneous modifications of property 
in land. 

1 must not be understood as affecting to offer a 
complete account of the complicated system of rights 
and duties, some personal and some proprietary, 
whicli made up what we call feudalism. The mailed 
knight of the days of chivalry, who is spoken of in 
much of history and historical romance as if he were 
a product of one age and one region, may he shown 
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to have obtained froin all sorts of quarters the 
materials of the ascendency which he long exercised 
in Western Europe. His iron armour came from the 
household cavalry of the Eastern Cassar at Byzantium ; 
the stirrups, without which he could not have worn it 
on horseback, were brought, with his horseshoes, by 
Tartar riders fi^m the steppes of the furthest Aai:!. 
Just so feudalism, which in the twelfth century looks 
to us all of a piece, is undoubtedly the result of many 
converging lines of descent. We are now only con- 
cerned with the feudal land-law, and to attribute it to 
a single origin would be quite inadmissible. M'^e must 
give due weight to the influence of purely Roman 
ideas : those connected with tlie Emphyteutic form 
of property, those springing up among the militiu-y 
colonies on the Grerman border, and those which had 
their origin in the Roman law of Patron and Client. 
Competing with these Roman ideai^ are othei'g even 
more potent, of barbarous or primitive origin. I 
cannot doubt that, when the Benefice or Feud became; 
hereditary, the plan of succession was mainly taken 
from that which the men of primitive Aryan race had 
considered as appropriate to chiefships or sovereignties, 
and which in one of its stages the Irish called Tnnistry, 
As little can I doubt that the general tumult of the 
Western world, during the dissolution of the Caro- 
lingian Empire, contributed to diffuse succession by 
Primogeniture on the one hand, and to produce 
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Villenuge on the other. The itnininent duily dm 
caueed little societies to cluster round their iiat 
leader, or some soldier of fortune who had taken his 
place ; the general iitipoverishment caused men to he 
depressed to the condition of beasts of burden. Un- 
questionably the squalor and poverty which meet us I 
on the threshold of tiie Middle Ages did not charac- 
terise the provinces of the Roujan Empire, even on j 
the eve of its fall. There can be no greater delusion j 
than that the Roman provincials were pauperised by | 
taxation ; and M. Fuatel de Coulanges seems to me J 
to have quite proved in his last work that Gaul, 
at all events, even when swarmuig with barbarians, 
was Btill full of wealth and splendour. Hut i 
surer ruin can be wrought to the hoarded capital 
of centuries than by such an anarchy iis prevailed | 
on the relaxation of the Carolingian power. Lord I 
Macaulay, in contrasting India as the English found ' 
it witii the impressions of it entertained by Euro- 
pean adventurers, has said that it is really a very 
poor country ; but it is very difficult to believe this i 
of so great an area of fertile soil crowded for ages J 
by an industrious population. The true secret off 
the poverty of India, from which she is slowly i 
covering, I take to be the desolation caused by tlial 
wars and brigandage of about 2,000 several chie&l 
while the Mogul dominion was dissolving, I think I 
that India during the reigns of Akhbar and Jehaugir 1 
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was very probably m rich as the Western world 
thought it ; but its careftilly boarded capital wae 
destroyed as were the accumulations of the Roman 
Empire, There are some very singular analogies 
between the dissolution of the Mogul and the disso- 
lution of the Carolingian jx)wer — to some extent in 
their course, but in a much greater degree in their 
Bodal effects. These, however, cannot be conveniently 
considered here. 

One result of this revolution of legal ideas, which 
arose from assimilating immovable property to 
movable, was, I need hardly say, greatly to com- 
plicate the law of land. The complex land-law 
of the feudal ages was, on the Continent of Europe, 
essentially the law of noble classes ; but in this 
country it became the general land-law, as 1 befoi-e 
stated, by exception. Among the many proposals 
which have been made for reforming it since Bentham 
became an authority among us, one frequently put 
forward may be described as a proposal to cai-ry to 
its farthest consequences the early process of change 
in which feudalism begun. The suggestion has often 
been made that real property should be closely assimi- 
lated to personalty, more especially in respect of con- 
veyance. There ought to be no more difficulty, it is 
said, in transferring a piece of land than in selling u 
horse. I believe the analogy to be unsound, and tliu 
route indicated a false one. There is far more promise 
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in reversing than in exten ling the principle, in 
treating Innd as essentially unlike movables, and 
in a retnm to the ancient methods of conveying 
allodial land. The subject is, for several reasons, 
worthy of our attention. 

It is to l>e recollected, Brst, that the primitive 
conveyances of allodial land were before all things 
public. Land belonged to the tribe, joint-family, or 
village-community before it Ijelonged W the individual 
household ; even when it became private property, 
the brotherhood retained large rights over it, and 
\iithout the consent of the collective brotherhood it 
could not be transferred. The public consent of the 
village to a sale of land is still required over much of 
the Aryan world. Although, as we know the Man- 
cipation in Roman legal history, it is a form of 
private transfer, it plainly bears the stamp of its 
original publicity. The five witnesses who had to 
assist at a Mancipation represent the old consenting 
community, according to a principle of repi"esentation 
Ijy fives widely diffused among primitive races. As 
a private conveyance, Mancipation was extremely 
clumsy, and I have no doubt it was a great advan- 
tage to Roman society when this ancient conveyance 
was first subordinated to Tradition, or simple de- 
livery, and finally superseded by it. Nevertheless, 
the most successful modem experiments have re. 
verted in principle to a method of transfer even 
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older than Mancipation, and the latest simplifications 
of the conveyance of land are a reproduction of the 
primitive public transfers in the face of the com- 
munity, in a new form appropriate to large and 
nuBCellaneous societies. 

In France, and in the territories incorporated 
with the Empire of Napoleon I., there has existed, 
ever since the establishment or introduction of the 
Code called by his name, a system of publicly 
registering sales and mortgages of land. In some 
of the Grermanic countries there was long a disin- 
clination to adopt these expedients ; but they have 
now been almost universally copied on the Con- 
tinent, and, as sometimes happens, the new system 
is most perfect where the delay in accepting it was 
longest. The land-registries which have the highest 
commendation from juridical writers are those of 
certain small Teutonic communities — e.y. the state 
of Hesse- Darmstadt, and the Swiss canton of Zurich. 
I can here give but a brief description of . the 
mechanism. The land of the community is divided 
into a number of circumscriptions of no great area. 
For each of these a central office is established, with 
a staff of functionaries wlio are to some extent ex- 
perts, and at each office a register is opened in which 
separate portions or groups of pages are appropriated 
to separate masses of land. There has lieen some 
pontroversy as to what the area selected for separate 
A A 
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treatment should be — whether a apace determined by 
land-measnreiueot. or. as we shoidd sav, an estate, on 
aggregate of lands once held m a single property ; 
but I believe that the historical system, that which 
deals with estates rather than with areas settled by 
land-surveyors, Ims been found practically the most 
convenient. When the n-giater has once been 
opened, the legal history of every parcel of every 
area is thenceforward recorded in it, and every 
transfer or mortgage must be registered in it, undei* 
pain of iuvniidity. \\'helher a person wishing to sell 
or mortgage has the right to do so it is the business 
of the statt' of experts to ascertain. It is absolutely 
essential to the system that the register should be 
easily accossible. and the formalities of registration 
simple and cheap. 

The nearest English annlugy to these new foreign 
systems is to be sought in the Court Rolls of Manors ; 
and it is soinetimes asserted by lawyers that the 
manifold disadvantages of copyhold property are 
com]>en§ated by the many conveniences arising from 
its registration in these rolls. As to the great mass 
of English frwhold pro[H'rty, there is a general ad- 
mission among lawyers of the expediency of registra- 
tion, but vehement dispute as to the best method, 
and a certain disposition to look upon the practical 
difficnlties as insuperable. It is true that these 
difficulties are far greater than abroad. Our land 
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law is much more complex than the land law of 
Continental countries, where it has its counterpart, 
if it has any, in the exceptional law applied to the 
eatatee of a limited number of noble families ; and 
English real-property law has been still further com- 
plicated by the liberty of transfer and devise which 
we have enjoyeil ironi a comparatively early period. 
The great difficulty with us lies in the preliminary 
process of ascertaining whether a person desirous of 
selling or mortgaging has the right to do it ; but 
this is in most Continental countrie.-* a comparatively 
easy matter, the bulk of the land having been held 
until the early part of this century by a tenure of 
strict villenage, or, as we should aay, in copyhold. 

My immediate object, however, is not to pass an 
eulogy on the principle of conveyance by entries on 
a register, or to weigh one system of registra- 
tion against another. I wish rather to point out 
some remarkable consequences of r^stration which 
ought to have our attention in our special branch ot 
study. A short tiuie since I stated that the problems 
once solved by the expedient of Warranty were com- 
mon to all bodies of jurisprudence. What is to be 
done in the case of the man, who is in fact exercising 
all the powers of an owner, but who has no title u> 
show ? Is he to be at the luercy of anybody wlio 
chooses to injure or disturb him ? The Roman law 
answers this qnustion by providing the vast body oi 
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rules which constitute the chapter on Possession. 
What has to be clone with the man who has bonght, 
with the proper fonnaUties, hut not finom the true 
owner — or from the true owner, but not with the 
proper formalities ? The answer of the Roman law 
consists in the doctrines of bfm& fidi^ Possession and 
of ownership /" bimif — Bonitarian or Equitable 
ownership. Is the Bonitarian owner or the Possessor, 
with or without good faith, always to have an im- 
perfect title ? The reply is in the great departments 
of law concerned with Usucaption and Prescription. 
If a man mortgages his property to a number of 
creditors, in what order are they to be satisfied ? 
The volume of rules by which all systems try to 
solve this problem is quite enormous. But it is very 
remarkable that where there is a perfect system of 
land registry the strong tendency is to revert to the 
doctrines of Roman law as it must have been l>efore 
Possession, Usucapion, and Bonitarian ownership 
grew up. The registry of the sale or mortgage of 
land being extremely easy, expeditious, and cheap, 
there is a marked disposition among the authors and 
expositors of law to say to the members of the com- 
munity, ' Either register your transfers or mortgages, 
or cause them to be registered, or you shall have no 
rights whatever, Tf you neglect doing that which 
it is in your power to do at any moment and at a 
trifling cost in time and money, you shall not have 



the benefit of PosseBsion, of Bonitiirian ownership, of 
I'sucnpion, or Prescription. At most, there shall be v 
an Action of Contract to compjel the seller of land to 
register ami the buyer to pay the purchase-money. 
As regards mortgages, they shall rank in the order 
of priority of registration, and if you delay going 
tlirongh the projier forraalities, or compelhng them 
to be gone throiigh, you, the mortgagee, will be 
postponed to creditore more diligent than yourself, 
and you will be satisfied after thera.' I follow 
Goriiian writers of authority in saying that this is 
the rendition to which legal doctrine is approximating 
in much of Germany, though it is not quite adjusted 
to it. The singular residt is that some of the most 
intricate and difficult chapters of law cease to be of 
any, or raueh, importance. Tlie expedient of public 
registration is, it will be seen, purely mechanical, A 
contrivance very like it in principle spontaneously 
and very early suggested itself to the human race. 
Nevertheless, where a public registry of mortgage 
and land transfer has been established, some of the 
most famous and luxuriant branches of law show a 
tendency to dwindle and wither away under its 
shadow. Possession, Usucapion, Bonitarian owner- 
ship, and Hypothek occupy together a prodigious 
space in the Roman jurisprudence ; the bulk of what 
coiTe8|)onds to them in other systems of law is very 
great ; if they are reduced to a fraction of theii 
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present dimensions, the diminution of the aggregate 
lx>dy of law will be extraordinary and will have 
l»een produced in a most unexpected way. 

I have dwelt on these Continental systems of 
land registration, and on the effects attributed to 
thcra by GJemian juridical npmion, for two reasons. 
In the first place, the fnct is certainly curious that 
the latest improvements in the mechanism of mort- 
gage and land transfer involve a reversion to the 
primitive publicity of conveyance. The public regis- 
ter at some accessible spot, in which all transactions 
must be registered under pensilty of immediately 
forfeiting all their benefits, pretty much corresponds 
to the priruitive assembly of the village before which 
all transfers of shares in the domain must be accom- 
plished, in order that the brotherhood may consent 
to them and supply evidence of tliera by the general 
recollection. It is true that the ancient formalities 
had one object which has nothing to do with the 
modern. The primitive publicity of transfer went 
with a moat rigid exclitsiveness, and the puVilic con- 
sent which was insisted upon was employed to refuse 
the power of purchase to strangers. The decay ol 
the ancient public conveyances was very probably 
caused by a change of circumstances which made the 
communities either unable or unwilling to maint^n 
their collective control over the land of their domain. 
In modem India the growth of wealth has greatly 



CHAP. X. CLASSIFICATIONS OF rKOl'KBTV. 3oS 

Stimulated the spirit of individualism ; buyers and 
sellers of land alike become impatient of the necessity 
for obtaining the public consent of the villagers to 
their bargain ; the modem Anglo- Indian law is un- 
favourable to these archaic restrictions ; and thus 
the primitive public methods of alienation are every- 
where giving way to private tiunsfers.' In the his- 
torically ancient world, tlie same results were most 
probably produced by conquest and by the absorp. 
tion of one or more of the primitive proprietary 
groups by others stronger than themselves. In the 
Romau State, including a population ever more and 
more miscellaneous, we find, at the outset of legal 
history, a mere shadow of the old forms of transfer 
in the Mancipation ; and Mancipation, long before 
its abolition by Justinian, was subordinated by every 
son of legal contrivance to mere Delivery or Tra- 
dition. Yet even Tradition, when it became the 
sole Roman conveyance, retained some trace of the 
institutions out of which it grew. The Roman law 
never to the laat allowed the dominium or right of 
property to be passed from one person to another by 
K mere contract ; it was absolutely necessary that the 
contract should be followed by the delivery of the 
I -^ling which was its subject. This is a peculiarity 

' Two valuable Act** of the Indian L^ialatore, the Begiatratian 

iiiiJ TiiLiisfer of Property Acts, ai-e mitigating the evila arisiug 
.'toiii tlio t'l-ivat-y (iiiij hetero^ieneous forms of tlieee tnuufei's. 
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whkh h»s more than once caused perplexity to per- 
sons who have consulted the Roman law of Trani^fet 
in ignorance of its b«ng founded on a principle 
which the English law and the French Code have 
abandoned. 

The other ^t to which I wish to call attenticHi 
is not merely curious, but highly instructive. TIm 
tendency of Gernwn juridical opinion, which I havt 
mentioned, shows that wc are in danger of over- 
estimating the stability of legal conceptions. Legal 
conceptions are indeed eirtremely stable ; many of 
them have their roots in the most solid portions of 
our nature, and those of them ivith which we are 
most familiar have been for ages under the protection 
of irresistible sovereign power. Their great stability 
is apt to suggest that they are absolutely permanent 
and indestructible ; and this assumptaon seems to me 
to be sometimes made not only by superficial minds, 
but by strong and clear intellects. I am not sure 
that even such juridical thinkers as Benthiun and 
Austin are quite free from it They sometimes write 
as if they thought that, although obscored by fitlse 
theory, false logic, and false statement, there is 
somewhere behind all the delusions which they 
expose a framework of permanent Ic^ conceptions 
which is discoverable by a trained eye, looking 
through a dry light, and to which a rational Code 
may always be fitted. What I have stated as to the 
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eflfects upon law of a mere mechanical improvement 
in land registration is a very impressive warning that 
this position is certainly doubtful, and possibly not 
true. The legal notions which I described as decay- 
ing and dwindling have always been regarded as 
belonging to what may be called the osseous structure 
of jurisprudence ; the fact that they are nevertheless 
perishable suggests very forcibly that even juris- 
prudencci itself cannot escape firom the great law of 
Evolution. ^ 
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CHAPTER XI. 

CLASSIFICATIONS OF LEGAL BULKS. 

Almost the first thing which is learnt by the student 
of Roman law is, that the classical jurists of Rome 
dividend the whole Ixxiy of legal rules into the Law of 
Persons, the Law of Things, and the Law of Actions. 
Alth(>n«rh, how('V(T, his studies, as law is now tauffht 
anionj^st us, may socm introduce him to some vehe- 
ment disputes as to the meaning of this classification, 
lie may he long in heeoming alive to the extent and 
iiiiportaiiee of tlie literature to which it has given 

• ;:tli. It would sih'ui, in fact, that in the seven- 
'cvnrli century, wliieli was a jj^'cat juridical era, theories 

:' 1 L'nl classification t(^ok very much the place of 
•■• <e theories of law reform which so occupied the 

• ■ •". ;> of the last generati<^n of Englishmen. The 

' \ivnis activity of legislatures is an altogether 

.-. — . i^henomenon ; and, before it began, an intel- 

^'.o tvpe of PienthaTuV, instead of speculating 

o vwssibilitv of transforuiiuir the law into con- 

. ,.. •. 'v/h the greatest haj^piness of the greatest 

. . ». \. ,*r w\th any other principle, speculated rather 
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on the possibility of rearranging it in new and more 
philoBopliical order. The improvement in view was 
thus rather a reform of law-books than a reform of 
law. The most extreme example of such theories is, 
perhaps, to be found in the attempt of Domat to dis- 
tribute all law under its two ' great commandments ' 
as set forth in the twenty-second chapter of St. 
Matthew's Gospel — love to God and love to one's 
neighbour. But on the whole the arrangement in 
which the compilers of Justinian's ' Institutes ' followed 
Gaius, distributing law in Law of Persons, Law of 
Things, and Law of Actions, became the point of 
departure for theories of legal classification. Its his- 
tory has been not imlike that of several equally 
&mou8 propositions. After long neglect, it came to 
be regarded as an expression of absolute truth, and 
an essential and fundamental distinction wa? assumed 
to exist between the three great departments into 
which the Romans divided law. English jurispru- 
dence was, no doubt, very little afteete<l by this as- 
sumption, but English lawyers occasionally come 
across the inferences from it when they have to deal 
with Private International law, or, in other words, 
with the conditions upon which one comnumity will 
recognise and apply a portion of the jurisprudence of 
(mother. At a later date certain difficulties weie nb- 
served in the rigorous application of the R'lmar doc- 
trine, and much ingenuity waa expended il reuiovitig 
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tbem. or explaiaiag them away. Finally, it was 
pronounced to be theoretically untenable, and only 
deserving of being retained on account of its his- 
tories! importance. According to the general agree- 
taeot ot modem writers on jurisprudence, the Roman 
diatribattOQ of Ian- into Law of Persons, Law of 
ThingB, and Law of Actions, must be regarded as 
now exploded. 

Ac a perfect daesification of legal rules would 
ifistribate them according to their real relations with 
ooe anocber, and would therefore be founded on a 
oouptete aiudyeis of all the legal conceptions, the 
subject has not lost its interest for very powerful 
minds in this century. The speculations of Austin 
on classification almost fill such writings of his as 
remain to us, and a valuable essay of John Stuart 
Mill on these speculations may be read in the third 
volume of his ' Dissertations and Discussions.' On 
the Continent of Europe a more practical interest 
has been given to such questions by the gradual 
codification of the law of the whole civilised world, 
except England and the countries under the influence 
of the English legal system ; for a Code must be 
arranged somehow, and few would deny that the more 
y.hilo3ophical the arrangement the better. But the 
0M miyoriQr of writers on the subject, whatever 
4Mfr til^ to be heard, are agreed in depreciating 
•tUt t>lliwn classification and all classifications do 



jcend&l from it, and sonietiuiee their censuie la sur- 
prisingly strong. This modem fashion of decrying, 
and even of revUing, the arrangement of the Roman 
Institutes threatens to produce some reaction, and I 
see that a manful attempt to rehabilitate it has been 
made in America. A book piiblisheil at Chicago, 
nnd written by a Law Professor of the State Uni- 
versity of Iowa, is not likely perhaps to come into the 
hands of many English readers, but Mr. Hammond's 
Preface to the American issue of Mr. Sandars'a well- 
known edition of the ' Institutes of Justinian ' con- 
tains much the best defence I have seen of the 
classical distribution of law. My own opinion is 
that the now common depreciation of this distribu- 
tion is not so much mistaken as misplaced. The 
legal classifications proposed by the most modem 
thinkers on these subjects are classifications of legal 
Rights. Every one of such systems has legal Right 
for its centre and pivot. But, singular as the fact 
may appear to those unacquainted with it, the Romans 
had not attained, or had not fuUy attained, to the 
(!oneeption of a legal Right, which seems to us ele- 
mentary. According to the general usage of the 
Roman lawyers Jus meant not 'a right,' but 'law,' 
and usually a particular branch of law. There are, 
undoubtedly, certain senses of Jus in which the 
meaning of ' right ' is approached, and even closely 
approached ; but, on the whole, the Romans must be 
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may have been a great feat of abstraction. The object 
of this paper will be to show what was the original 
Roman notion of the contents of a legal system ; but 
it will derive such interest as it possesses from the 
light which the inquiry throws on certain primitive 
ideas regarding law and justice which appear to have 
been once diffused over a great portion of mankind. 

The respect, whicli once amounted to reverence, 
for the classification of law in the Roman Institutes, 
though it has had time to culminate and decline, is 
relatively modem. There is no reason to suppose 
that the Roman lawyers set any extraordinary value 
on it. It was confined to their Institutional treatises 
or primers of law, the educational manuals placed in 
the hands of beginners. The student was soon ad- 
vanced to the Praetorian Edict, and the greatest part 
of his pupilage was passed in the close examination 
of it, and in reading the numerous commentaries of 
which it was the text. But the Edict of the PraBtor, 
even when consolidated by Julianus, did not divide 
law into Law of Persons, Law of Things, and Law of 
Actions. The Twelve Tables, older than the Edict, 
have no trace of this classification ; nor has any later 
compendium of Roman law. The Gregorian and 
Hermogenian Codes were arr^mged upon a different 
principle ; so was the Code of Theodosius the Second ; 
dO, manifestly, are the Code and Digest of Justinian* 
When the study of Roman law revived in the Middle 
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Ages, it wiis not the arrangement of the Institates 
which reguhited the course of legal study soon fol- 
lowed by thousands of students. As may be seen 
tVom Mr. Hammond's Preface, the mediaBval teachers 
followed the so-called * legal order,' that is, the actual 
order of legal topics in the text of the book before 
the class. The ascendency of the classification of 
the Institutes in fact took its rise in dissatisfaction 
•Tith this 'l^al order.' It survived in the law- 
r«chools. says Mr. Hammond, to the end of the 
;*ighteenth century, consequently till after the time 
'^f Blackstone ; * but the increased importance of the 
Institutes in the plan of study gradually made their 
arrangement to be regarded as the basis of all scien- 
tific systems of jurisprudence.' It has now, how- 
ever, become j>lain, and with regard to matters far 
more important than legal classification, that much 
wliich che eighteentli century abandoned in the name 
of science and in eipially respectable names must be 
recovered and re-examined, if the thread of human 
thought is ever to be knitted anew. What then was 
the * legal order,' whicli appears in the Roman Digesi 
.•ind Code, and which, wlien tliose bodies of law wen 
out together, had already maintained its place for 
:\bout ten centuries in the legal records of a society 
of pre-eminent legal genius? I think that the ques- 
tion will be found to have more than a merely tech- 
nical and more than a merely antiquarian interest. 
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The arningeiiient of legal topics which can be 
shown to have been extraordinarily persistent in the 
Kouian law ia first discovered in the fragments of 
those Twelve Tables which to the last were its theo- 
retical basis. The contents of all the Tables except the 
Eleventh and Twelfth have been known in a general 
way since the time of Gothofred ; but we arc now 
only under the necessity of attending to the subjects 
of the first three, and especially of the First. This 
First Table of the primitive Code contained a numljer 
of rules de in jiu vo.-and4}, on the first steps in a 
judicial proceeding, on summons to the defendant, 
anl on the excuses, or — to employ the later Teu- 
tonic word which found its way into our own early 
law — the 'essoins,' which he might make for not 
attendbig. The Second Table had to do, first, with 
the Procedure to be followed when the case was 
actually in Court, and next (so it is commonly be- 
lieved) with thfft ; it went at once from legal pro- 
cedure to the fraudtdent subtraction of a movable. 
The Thinl Table contained rules as to Deposits. We 
need not go further, and all which must be recol- 
lected is that the earliest llonian Code treated first of 
legal procedure, and then, either at once or shortly 
flfterwai'ds, dealt with the subjects of Thefts and 
Deposits ; all the other heads of law discussed in the 
remtuniug Tables followed the same apparently hap- 
hazard arrangement. Let us now turn to the Frv* 
B B 
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roriiui or Perpetual Edict, the body of Roman Equity 
jiirisiiriidence as opposed to the Romaa Common 
l,!i;v constructed out of the Twelve Tables and out 
"'!' the accretion of legal rules which had them for a 
iiiicleits. The Edict had unquestionably an order of 
siiljects of its own, r will not now discuss the time 
iiT which, or the uiode in which, this order first ap- 
pfarcd. If begun with a title manifestly corre- 
sponding to the first Deceraviral Table, though usually 
•!;i\'eu in different words, de nctitme dandd. The 
Second Title, like the Second Table, dealt with Pro- 
cedure in Court. Deposit was treated of in the Third 
Title ; but Theft, instead of taking the first place 
[ift«r Procedure, as it is thought to have done in the 
])rimitive Code, occupied the last part of the Fourtli 
Title, in which it was preceded by Marriage Portions 
and Tutelage. There is a general but not exact 
correspondence with the Twelve Tables throughout 
the remaining Titles, and on the whole the classifica' 
tion of the Edict looks like a modernised form of the 
ancient order of the Twelve Tables. It is well es- 
tablished that the distribution of subjects of the Edict 
was observed in the great mass of Roman legal litera- 
tm-e, and that it influenced the earlier attempts at 
codification, but it was long a matter of dispute 
whether it determined the order followed in the Code 
and Digest of Justinian. At first sight there is no 
trace of resemblance or correspoodeuce, but Uie reason 
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is that a great quantity of prefatory matter introduces 
tiie true classification In both of these famous com- 
pilations. In the Code the preface ia ecclesiastical ; 
in the Digest there are first some general propositions 
about law, and then an account of various Imperial 
officers connected with the administration of tlie liuv 
or having some sort of jurisdiction. The real body 
of the Digest commences at the Fourth Title of the 
Second Book, and begins with the very subject of 
the First Table of the Decemviral Law, de in jiit 
vocfvuli?. A close correspondence between these ear- 
liest and latest monuments of Roman law may be 
discejned running through no less than nineteen 
books of the Digest ; only Theft has dropped into an 
obscurity characteristic of modern as distinguished 
firom ancient law. 

From this brief summaiy of an inquiry which ha^i 
occupied the minds of several generations of learned 
men, it would appear tliat the form of the Roman 
law throughout the whole course of its history was 
strongly influenced by the primitive arrangement ol 
subjects in the Twelve Tables. Have we any clue to 
the meaning or principle of this ancient legal classi- 
fication? At first sight it is simply disorderly, even 
less capable of being referred to any dominant notion 
than tlie arrangement of our classical EngUsh Digest, 
Bacon's • Al.ridgmeut,' which begins with ' I'lea in 
,\batemeut to the Jurisdiction of a Court,' and gocK 
■ B -4 
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on to treat of Ambaasa-lors and Attorneys, but which 
at all events may lay claim to the convenience of an 
alphabetical order. The suspicion, however, that 
some hght might be thrown on the arrangement of 
the Twelve Tables by what has more recently been 
caUed Couiparative Jiirispruflence is not new. Ever 
since the earliest iind purest of the Teutonic Codes, 
the Prankish ' Lex Salica,' has been examined, it ha-s 
been seen that it exhibited some curious general re- 
semblances to the course of legal topics followed in 
all the monuments of Roman law except the Institutes. 
The first title is <ie niamn're, on Summons to a Court, 
thus exactly answering to the First of the Roman 
Tables, and to the First Title of the Edict. The next 
seven Titles are concerned with Thefts, just as was 
the second part of the Second Roman Table. The 
Salic titles on thefts of swine, thefts of kine, thefts of 
tame birds, and so forth, succeed one another down 
to the ninth Title, where the subject of Trespass is 
taken up ; but the code-maker immediately returns 
to Theft, and though he interrupts himself to treat 
of Homicide and other serious crimes, he is constantly 
recurring to Theft throughout a great part of the 
Code. The title corresponding most nearly to the 
Roman Deposits does not present itself till the middle 
of the Salic Law is reached : it is numbered ' fifty,' 
and has the barbarous Latin heading d:' Jidss fartas ; 
but it is most elaborately framed, and has furnished 
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plentiiul food to modern German erudition. The 
fact remains that the German Salic Law begins, as did 
tlie Roman Twelve Tables, with comniitting what to 
a modem legal eye is the paralogism of placing the 
Law of Action in front of the law ; that, like the 
Twelve Tables, it gives a very high place to Theft — in 
modem law one of the moBt insignificant of subjects ; 
and that it elaborately discusses contractual obliga- 
tions, but that it puts them in no place in the smallest 
degree corresponding to that reserve*! in the Roman 
Institutes for the Law of Contract. These resem- 
blances, as I stated, attracted notice some time ago ; 
but it was matter of dispute whether they proved 
anything more than that the Frankish code-muber 
had heard something of the Roman ' legal order.' 
On the one side the strong probability might be 
urged that the Theodosian Code had something to 
do with the Frankish codification ; on the other, it 
might be said that the substantive law of the Lex 
Salica shows no signs of derivation from the Koman 
jurisprudence. It is purely barbarous. Again, tbt 
order of topics in the Lex Salica is not that of the 
later Roman law, which the Frank luight conceivably 
have followed, but that of the earliest Roman law, of 
which it is almost impossible that he can have known 
anything. After Procedure, the Salic Law detih with 
Theft. So, according to the better opinion, did the 
Twelve Tables ; but in the later liuuiaii law Theft 
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Iiad become a criminAl oSenco. ami not one of an;, 
bnp<ntance. The &ct is. the prominent place as- 
•ivned to TLeft is n distinctive mark of barbarous 
law. It belongs to the period when movables are 
irf lap higher value than immovables, personal pro- 
pertv than land. Xo surer interence cnn be drawn 
from the insistence of a lawgiver on Theft than that 
the comiuimity for which he legislated had more land 
than sufficed for cultivation, and that the common 
prey of violence or fraud was the movable, the slave, 
the domestic animal, or the ornament or utensil which 
was the product of workmen making up for tmskil- 
fulness by laboriousness. 

The arguments against the derivation of the Salic 
from the Roman arrangement have always seemed to 
me to ]ii"ejH)nderate, independently of new materials 
for an opinion. Bat these new materials place the 
matter beyond a doubt. By itself indeed the lately 
revealed Irish law would carry us a very litUe way. 
Its great peculiarity is the extraordinaiy prominence 
it gives to Procedure. The principal Irish law-book, 
pretending to be a Code and f;l aiming in its pre&ce 
to have been framed when ' Theodosius was monarch 
of the world,' is almost wholly taken up with the 
law of Distress. Undoubtedly we have here the 
Celtic counterpart of the First Roman Table, de m 
Ju.t vocando. Distraint is the ancient Irish method, 
and probably it was once the Greek, the Roman, the 
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German, and the Hindu method, possibly it was tJie 
universal method, of vocatln in jus, of compelling a 
person complained against to come into Court and 
submit the quarrel to arbitration or adjudication. 
The state of things is that of which we have a bare 
trace in Roman and Hindu, but traces somewhat 
more abundant in Teutonic law ; you, having re- 
ceived an injury, so far availed yourself of the primi- 
tive natural remedy of forcible reprisals that you usfd 
it, with the sufferance or under the control of the law, 
to compel yom- adversary to come into Court. But, 
though this amount of correspondence is manifest, no 
further resemblance to the Roman Twelve Tables 
can be discovered ami<l the singular confusions of 
the Irish jurisprudence. The subject discussed in 
the great Code, the Senchus Mor, next after Distress 
is the law of ' Hostage-securities,' and it may cer- 
tainly be asserted that this must have been an im- 
portant branch of law amid a community perpetually 
belligerent like the ancient Irish. But in fact a great 
part of law is incidentally discussed in the Senchus 
Mor under the head of Distress, and it must on the 
whole be admitted that neither in that nor in any 
other Irish lawbook is there any clear sign of de- 
signed classification. All we can say with confi- 
dence is — and this is an important proposition —that 
the Irish Brehon lawyers regardetl the nRtde of 
bringing of a defendant into Court ub ihe Itgal tnpic 
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which rightfully and naturally took precedence of all 
othprs. 

It appeiire to ine that the key to these mysterieB 
limy be found in those Hindu law-books wliich have 
been more or leaa known to us under the extremely 
iuappropriate name of Codes. One of thera has been 
long accessible to English students through the trans- 
lation of Sir William Jones, and this so-caUed Code 
of Manu is believed by orthodox Hindus to be the 
very collection of "sacred laws ' which Manu, ' whose 
powers were measureleBs,' declared to the ' divine 
sages ' who approached him as he ' sat reclined with 
hie attention fixed on one object.' But the sacred 
laws thuB promulgated in no way answer to the 
modern conception of a Code. They are contained 
iu a book which, among other things, is a treatise on 
the seen and unseen worlds, on the art of govem- 
nient, and on the various classes of Hindu society. 
Similarly the Christian Brehon laws are foimd mixed 
up with discussions on cosmogony and logic ; and 
the Roman Twelve Tables clearly consisted in some 
parts of ritual. The Code of Manu would in fact by 
itself suggest that Law, as a subject of conscious reflec' 
tion, is the result of a gradual evolution. It was not 
at first dissociated from all sorts of propositions on 
mutters which affect life in this world or the next. 
The Sanscritists of our day, as I have explained 
earlier chapters of this work, are not at all 
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to concede to the later Hindu law-boots that vast 
antiquity which was once claimed for them. Follow- 
ing a theory of Professor Max Miiller, they trace the 
rhythmical texts of the so-called Codes to collectione 
of maxims expressed in language bo concise as to 
fasten themselves on the memory, and finally to their 
fountain-head in the oldest literature of the Aryan 
race. But the law-books once framed appear to have 
undergone a further specialisation. Ritual, of which 
there are plain traces in the Roman Twelve Tables, 
has a compendium of rules entirely appropriated to 
itself in that remarkable record of another Italian 
community, the Eugubine Tables, which till the 
other day no man could read ; and in the book of 
Narada, now open to the English reader, be will find 
a version of the ' sacred laws ' of Manu in which Law 
proper has been isolated from other subjects, and is 
regarded very much in the same light in which it 
would be viewed by the author of a modem Code, 

In the mediaeval Digests of Hindu law, which are 
the actual sources of the law now administered in 
India, Narada is sometimes quoted as of almost equal 
authority with Manu. In point of fact, both Manu 
and Narada are entirely mythical, and the books 
called after their names are nothing more than com- 
pendia of the teaching of particular Hindu law- 
Bchools, formed more or less on the model of a geiis or 
clan. Both these law-books pretend to on origin in 
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the sacre'l laws declared by that Manu who took part 
in the creation of the worU ; but the aiithor of the 
extant book, which purports to contain the whole 
teaching of Manu, quotes ' Manu ' as a personage dis- 
tinct from himself; and the preface to the book of 
Narada describes iit length the process by which a 
supposed originnl Code of *'~nu was gradnally spe- 
cialised, until it became at last a treatise on civil law, 
Manu, says the writer, com td a work which, among 
other things, told of the crt on of the world, spoke 
of the classification of bei in it, and gave the enu- 
meration of the countries assigned to them, and it 
contained 100,000 !<L'kiis, 1 texts or verses, Manu 
delivered it to Narada, who made the very reasonable 
remark, ' This book cannot be easily studied by 
human beings on account of its length.' He accord- 
ingly abridged it to 12,000 verses, and his disciple, 
Sumati, further abridged it to 4,000. It is only the 
gods, says the introduction, who read the original 
Code. Men read the second abridgment, since human 
capacity has been brought to this through the lessen- 
ing of life. 

The chief interest of the book of Narada, which 
has recently been translated into English by Dr. 
Julius Jolly, of Wurzburg, is that its writer is much 
more of a pure lawyer than the writer of Manu, and 
his work is much more nearly a work on law. Both 
of them were certainly Brdimans. The writer of Manu 
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ie intensely sacerdotal, and like earlier autborities, etill 
contemplates the civil and earthly sanction as a sup- 
plement and aid to the spiritual penalty. On the 
other hand, the author of Narada depends almost 
wholly on the civU sanction, and his religious cha- 
racter shows itself chiefly in earnest and often very 
impressive exhortations to observance of the law and 
of the moral duties implicated witli legal obligations. 
For my present purpose, however, I have only to 
point out that these Brahmanical code-maters, differ- 
ing sensibly in some respects from one another, and 
each probably reflecting the doctrine of some vener- 
ated school, agree essentially in their conception of 
the order and contents of a Code, The classification 
of subjects which tliey follow may be seen by ex- 
amining the eighth chapter of the Code of Mann in 
Sir William Jones's translation, and it is observed 
throughout the law-book of Narada. I will describe 
it from the last, since it is plainer in th^ more purely 
legal treatise. The following account of it will !>;■ 
found at page 6 of Dr. Jolly's version in ■•'hka^ IfJ 
to20:— 

* The eight constituent parts of a legal proceeding 
are the King, his Officer, the Assessors, the l.iuv- 
book, the Accountant and Scribe, gold and tire for 
Ordeals, anil water for refreshment. 

' Recovery of a Debt, Deposits, Concerns among 
Partners, Abstraction of Gift, Breach of prouiised 
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Obedience, Non-payment of Wages, Sale without 
Ownership, Non-delivery of a Commodity sold, Re- 
BcisaioD of Purchase, Breach of Order, Contests about 
Boiin<iaries, the Duties of Man and Wife, the Law of 
Inheritance, ^'iolence, Abuse and Assault, Gambling, 
Miscellaneous Disputes. 

' TJiese are the Eighteen Heads of Dispate.' 
This distribution of subjects m, on the whale, 
rigorously observed throughout the treatise, except 
apparently in one particular. The mechnnisra of a 
Court of Justice and its proceilure are first ehiborately 
described. The King seats himself on the throne 
vrith the book of the law in his hands ; but, though 
the justice described is throughout royal justice, the 
King is significantly directed to follow the opinion 
of his Chief Judge or Assessor. After a full account 
of judicature, the writer (subject to a remark which 
1 will moke presently) takes up the subject of Evi- 
dence, which, in his view, includes Ordeals ; and 
then, having started with a summary of what we who 
live in the Ught of Bentham should call Adjective 
Law, he proceeds to divide the Substantive Law into 
eighteen branches, which he calls ' heads of dispute,' 
The order in which he discusses these is that in which 
he placed them in the passage which I quoted ; with 
this exception, that the first head of dispute, Recovery 
of a Debt, is interpolated between Judicature and 
Evidence, This may be the result of a uieiv acci- 
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dental disarrangement of the oldest compendia of 
Hindu law, but it is to be remarked that something 
like the same misplacing of ' recovery of debts ' shows 
itfldfin the treatise of Manu, and it is conceivable 
that it may have been caused by the inlierent diffi- 
culty of explaining adjective law without reference to 
eubstantive law and that one ' head of dispute ' may 
have been taken out of its place with the view of fur- 
nishing illustrations to the text-writer. 

The principle and meaning of this ancient classi- 
fication strike me as obvious. The compiler of 
Xarada or his original makes the assumption that 
men do quarrel, and he sets forth the mode in which 
their quarrels may be adjudicated upon and settled 
without bloodshed or violence. The dominant notion 
present to his mind is not a Law, or a Right, or a 
Sanction, or the distinction between Positive and 
Natural Law, or between Persons and Things, but 
a Court of Justice. The great fact is that there 
now exists an alternative to private reprisals, a mode 
of stanching personal or hereditary blood-feuds other 
than slaughter or plunder. Hence in front of every- 
thing he places the description of a Court, of its 
mechanism, of its procedure, of its tests of aD^ed 
facts. Having thus begun with an account of the great 
institution which settles quarrel?, he is led to distri- 
bute law according to the subject-matter of quarrels, 
according to the relations between human beingp 
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which do, as a fact, give rise to civil disputes. Thus 
Debt, Partnership, the Marital Relation, Inheritance, 
and Donation are considered as matters about which 
men at a certain point of civilisation do, as a fiict, 
have differences, and the various rights and liabilities 
(as we should call them) to which they give rise, are 
set forth simply as guides towartls determining the 
judgment which a Court of Justice should give when 
called upon to adjudicate on quarrels. 

It appears to me that this explauatinn covers the 
whole of the problem euggested by the classification 
of subjects in the primitive Codes which I cited. 
They all seem to begin with Judicature, and to dis- 
tribute substantive law into ' Iieads of dispute.' The 
Irish law never, indeed, gets farther than the initial 
steps of procedure. All the learning imd ingenuity 
of the contributing Brehon lawyers are bestowed 
on defining the rules by which adversaries may be 
brought under the control of the institution, which 
the Roman and Hindu Codes assume to liave been 
long since in existence and long since in active and 
regular operation. The testimony, however, to the 
early overshadowing importance of Judicature is all 
the more striking. As we have seen, the Roman, 
Frankish, and Hindu Codes also divide the subjects 
of the quarrels which are the materials for litigation 
into several branches ; and, as to the order in which 
tbese ' heads of dispute ' are taken up, it Beema to me 
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that it depends on their relative importance at the 
time when that order was fixed. I do not at all 
doubt that the arrangement is in a certain degree at 
haphazard, but it seems to me that there must have 
been a meaning in the prominence given to Deposits 
m the Roman and Hindu law, and in the prominence 
assigned to Thefts in tlie law both of the Romans and 
of the Saiian Franks. At the reasons of the special 
importance of Deposit* we can only guess, but I have 
already stated my opiuion that the importance of 
Thefts belongs to a particular stage of economical 
and social advance. We can see the signs in Roman 
law of their dwindling importance, which is exactly 
what we should expect from the growth of popida- 
tion, fi^jm the rising value of land, from the greater 
plentifiilness of capital, and from the freer multipli- 
cation of movable articles of use or luxury, and froui 
their consequent relative cheapness. It is curious 
that, though Theft is not a specific Head of Dispute 
in the book of Narada, casual allusions to Thefrs 
occur during the discussion of Deposits, possibly 
derived from an older state of the law. 

The suggestion, then, which I offer is that the 
authority of the Court of Justice overshadowed all 
other ideas and considerations in the minds of these 
early code-makers, belonging to societies of the Aryan 
race so remote from one another and so unlike to 
one another. The evidence of this position does not 
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•otojT viae fiom liie prabdbffitn 
esoe ftom tiie constmctioii of iiie ancient kgal com* 
peodBs^ Tbem it a niiole lU er mlute , llie lodaHifiB^ 
wludb gnres llie mort Tivid impreBBicm of tiie jfom&t 
moAmtfrnty oi CoartM of Joatkem maiicaei^a oucly. 
It may afanoet be aaid liiat in the Iceland revealed ta 
na by tibe laboor and kanung of K<»ind Manrar 
tbere ia no inatitatioti wordi speakii^ of ezoqpt Ae 
Goort ; all aocia^ la moulded foond it and aD idaaa 
oentremifc^ It aSeete aU literatoie, bolb poetry and 

to e^iOTTpMNgey incident^ aflfectloni and paaaion of 
life. And aa the a otidj f dqpkled ia in die hi^beafc 
degree bloo^ apid Yiolent, ao long aa it feUowa ita 
natural bent, it Stoomea dear tibat it is not the Goort 
as we understand it, but the Conrt standing befisre 
all men's sight as the alternative to forcible reprisals, 
and as the avenger of their victim, which has attained 
to this commanding altitude. We need not, more- 
over, go to historical records for the proof that this 
is a natural condition of men's minds. The pheno- 
mena can be reproduced, and are in fact not uncom- 
monly reproduced in the country which has only 
lately emerged from the anarchy into which it fell 
long after the laws of Manu and Narada had ceased 
to be administered in it by tribunals which they 
describe. When a province hitherto specially ill- 
governed is annexed to British India, the first effect 
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urdmarily is neither satis&ctioQ nor discontent, 
neither the peaceable contiDnaoce of old usages nor 
the sudden adoption of new, but an extraordinary 
influx of litigation into the British Courts, which are 
always at once established. The fact occurs tw) uni> 
formly, and at first sight is too inexplicablcj not to 
Iiave attracted notice, but it has generally been ob- 
served upon with regret, and, after a while, when 
there has been time to forget the original condiUon 
of the annexed territory, this new Htigiousness is 
sometimes adduced to show that in exchanging native 
for British rule a community does not obtain an un- 
mixed blessing. But the proper concJufioii t*- draw 
is that already drawn in this paper, that Uourts of 
Justice have an immense ascendency over men's 
luinds and a singular attraction for their tastes, when 
they are first presented as a means of settling disputes 
which were either violently adjusted or slumbered 
because they could only be settled at prodigious risk. 

Another phase in the history of Courts of Justice 
is instructively illustrated in the more settled parts 
of British India. The commands of the British 
Indian Government and of the British Indian legis- 
lature are far more implicitly obeyed than the com- 
mands of any previously existing authority in India, 
Car more implicitly tban the orders of the most power- 
ful Mogul Emperors. The law is obeyed in India 
^ uniformly as in England, but then it is much more 
c c 
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oonsciously obeyed. At present (and for a long while 
to come it will probably be so) the fietct of the exist- 
ence of Courts of Justice r^ularly enforcing iiie law 
is constantly before the minds of the natives of India 
subject to their jurisdiction to a degree which we in 
this country can scarcdy conceive. The law and the 
Court have an importance which may be measured 
by a drcumstance related to me on good authority, 
that in many parts of India youths learn the texts of 
the Penal and Procedure Codes in daily lessonSi as 
did the young Romans of Cicero's day the caniUena 
of the Twelve Tables. But with us, I need scarcdy 
say, there is littie conscious observance of legal rules. 
The law has so formed our habits and ideas that 
Courts of Justice are rarely needed to compel obedi- 
ence to it, and thus they have apparently Mien into 
the background. It is only when the law happens 
to be uncertain, or when facts with which we are 
concerned happen to get unusually entangled, that 
most of us, who are not lawyers, ever come into con- 
tact with the administration of the law. No doubt 
the force which arms the law is still there ; but it 
lies in reserve, in (so to speak) a compact and con- 
centrated form, which enables it to keep out of sight. 
On the whole the effect of peace and civilisation is 
to diminish the conscious reverence of mankind for 
Courts of Justice, and the abiding sense of their 
importance. 
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We may believe that the impressiveness of the 
early Courts of Justice was in part created by what 
to a modern eye were their infirmities. It would 
seem that by their side the very practices long sur- 
vived which it was their object to suppress, Tbe 
tenderness of early judicial procedure to immemorial 
barbarism is shown by its partial recognition of the 
remedy which wc call Distraint and the Germans 
■ self-help,' the remedy of private reprisals on the 
property of an adversary ; and there is much Bigni- 
Hcant evidence that the early tribunals had no power 
of directly enforcing their own decrees. The man 
who disobeyed the order of Court went out of the 
law ; his kinsmen ceased to be responsible for his 
acts, and the kinsmen of those who injured him be- 
came also irresponsible ; and thus he carried his life 
in his hand. We cannot then doubt that the vio- 
lence and bloodshed which the law licensed under 
certain circumstances were generally rife during the 
infancy of Courts of Justice, and that their earliest 
service to mankind was to furnisli an alternative to 
savagery, not to suppress it wholly. Their value 
and beneficence were therefore probably all the more 
conspicuous while as yet their power was imperfect 
and their operation irregular. But gradually, as the 
sovereign power of the State developed itself, and 
was more and uiore placed at the disposal of the 
tribunal-*, their decrees became inflexibly effectual. 
« o S 
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Obedience to tbem came to be imheflttating snd im- 
plicit, and a mau of haluts and ideas were formed of 
which the centre moA |aTOt is miqaeationiBg observ- 
ance of law. This fwrnation of law-abidiiig haldts, 
and the consequent baiUBfament of the penal Banctaonfl 
of taw into the faac^gronnd, are the secret o£ many 
transformations f^ jmidicaL theoiy. We have aeen 
that the * legal order ' of tiie Roman Twelve TaUes, 
testifying to the inimitzre importance of {aocednre^ 
survived long after it had lost its meaning; Irat ia 
the Roman State, always rdativelj wdl ordered and 
in the end the type of order and peace, tbe force 
which is the motive-powor of law early retreated into 
the distance. The dassificalion of the Roman Insti- 
tutes, assigning the Law of ActJona not to the first 
place hat to the third and last, is one testimony to 
the formation of a habit of obedience to the law so 
confirmed as to be unconscious ; hut another and 
more striking piece of evidence is the rise of the con- 
ception of the Law of Nature, which is in truth law 
divorced from its penal sanctions. The retreat out 
of sight, if I may so speak, of the force which is the 
motive-power of law, has been even more complete in 
the modem than in the Roman world ; partly because 
the decrees of Courts of Justice are everywhere in- 
exorable, but also doubtless from the long ascendency 
y£ theories directly or indirectly descended from the 
Roman Jus Naturale, The great difficulty of the 
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modern Analytical Jurists, Bentham and Austin, has 
been to recover from its hiding-place the force which 
gives its sanction to law. They had to show that it 
had not disappeared and could not disappear ; but 
that it was only latent because it bad been trans- 
formed into law-abiding habit. Even now their as- 
sertion, that it is everywhere present where there are 
Courts of Justice administering law, has to many the 
idea of a paradox — which it loses, I think, when 
their analysi-s is aided by hietory. 

The primary distinction between the early and 
rude, and the modem and refined, classifications of 
legal rules, is that the Rules relating to Actions, to 
pleading and procedure, fall into a subordinate place 
and become, as Bentham called them, Adjective Law. 
So far as this the Roman Institutional writers had 
advanced, since they put the Law of Actions into the 
third and last compartment of their system. Nobody 
should know better than an Englishman that this is 
not an arrangement which easily and spontaneously 
suggests itself to the mind. So great is the ascend- 
ency of tlie Law of Actions in the infancy of Courts 
of Justice, that substantive law has at first the look 
of being graiiually secreted in the interstices of pro- 
cedure ; and the early lawyer can only see the law 
through the envelope of its technical forms. It would 
even seem that civilised societies experience reversions 
towards this condition of thought. Thert are men 



390 



CLASSIFICATIONS OF LEGAL EDLES. cBiP. ] 



Still alive who recollect that the tendency towards 
active law-reform which was part of the great move- 
ment associated with the Reform Act of 1832, first 
showed itself in au energetic resuscitation of strict- 
ness in pleading, so that for many years the practical 
questions at issue were altogether thrown into ob- 
scurity by questions of tlie proper mode of stating 
them to the Courts. It was the very state of things 
which existed when the ancient Hundred Courts of 
the Germans were administering the rude Salic law. 
The efi'ects of the ' New Rules of Pleading ' wore 
away very slowly, and it was only the other day that 
the Judicature Acts, of which the full influence has 
not yet been felt, placed the Procedure of Courts of 
Justice on the footing which would naturally be 
given to it by a society which regards it only as 
Adjective Law, 

The most modern classifiers, again, distribute law 
not with reference to the distinction between Persons 
and Things, but with reference to the differences be- 
tween kijids of Rights. I stated before that the clear 
conception of a legal right is not ancient, or even 
lioman, but that it belongs distinctively to the modem 
world. Doubtless, before it can be realised, the sense 
of a C-ourt of Justice as ever active, and as dominat- 
ing the whole field of law, must have somewhat 
dwayed. As regards one great class of Rights, thot.e 
Miittng out of Contract and Delict, the Romans un- 
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queBtionably mixed together the notions of legal 
Right and legal Duty. They considered the parties 
as bound together by a innculum juris, a bond or 
chain of law, and 'Obligation,' which is the name for 
this chain, signified rights aa well as duties ; ttie 
righJ. for example, to have a debt paid as well as the 
duty of paying it. As 1 have said elsewhere, ' the 
Romnns kept, in fact, the entire picture of the " legal 
chain" I)efore their eyes, and regarded one end of it 
no more and no less than the other.' But it was the 
Court of Justice which had welded this chain, and 
the explanation of this and otlier blended ideas which 
we can detect in Roman legal phi'aseology is, I pre- 
sume, that the dominancy of the Court of Justice 
over all legal notions still continued to influence the 
Roman view of law. Although, however, the authors 
of the Roman Institutional manuals did not invent, 
and could not have invented, arrangements of law 
based on chiasification of Rights, they did, as we have 
seen, attain to the conception of law as something 
distinct from Procedure, and they did conceive it jis 
distributable into the Law of Persona and the Law ut' 
Things. The exact relation of these two departrneiils 
to one another has been keenly disputed by modern 
writers, and it cannot be conveniently considercil 
here ; but anybody who can bring home to himsi'lf 
the ancient ideas of law on which I have sought tn 
throw light may, perhaps, convince himself that tli« 
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oonceptioD of a Law of Things, at all events, was a 
great achievement in mental abstraction ; and that 
it most have been a man ol" legal genius who first 
diacemed that Law might be thought of and set forth 
apart from the Courts of Justice which administered 
it on the one hand, and apart &om the classes of 
persons to whom they administered it on the other. 
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Cootineul, the, iln analogy to Homc- 

Coiut of Justice, ibe. ita poraniannt 
authority in the eyei of eurty code- 
makers, 3S0, 3SI, 383; ita poritiou 
in andent Iceland de«rib«l. 3B1; 
ile paraoiDUiiI tendencies iie illux- 
tratut by Britiab Indin, 3SJ el try. ; 
ita early autliDrity eiihaneed by ita 
lendameaa to barbariam, 387 
Court of the HondrBd, the, referred to. 
■( leq.; peculiarity of, 170; 
y for diaobedienee to, 17<i ; re- 
B Kingtu. 171; duty of 
^eM, 17fl 



MO&Ity fc 
fal^oD of 



RIOSUfT 
Cowell, Profesaor, quoted, Kote A, 60, 

SI 
Cox, SirGeoFge. his opinione rsfei 

b>, 108 
Cumniing, MisH C. G., her ' Ningpo and i 

the Buddhist Temples' quoted, 61 ; 

alluded to, SO 



Mao ' quoted. 206; alluded to, 207 
Dangblers. proriaion for among Athe- 
nians meiitionrd, 109 
Dayu-BhagB, the, rsfetred to. 116-118, 1 

120 
Daya-Krama-SaDgialla, the. referred to 

116, 120 
Deuteronomy, Book of, quoted, fiB, 101 
' Dialribution of Life,' theory of among 

Hindus described, 1 tl af »;„ Mot* A, 

290 
Divorce amung Romana referred to, 

198 
Comat, hia tbojry of legal CkniAcatioQ 

referred to, 363 
Domatchin. the, hie position in the 

UoDSB- Community, 246; mode of 

appointment of, 247; 



Domiuio 
198 



1,248 

D, Soman usage o 



dto, 

Doniol, H„ bis ' Ln Evolution Fran- 
qaise et la FJodalile ' refemd to, 393, 
294 ; hia Hew nf the iSisadTUltagB of 
KnglisU Copyhold referred lo, 308 

Drew. Mr., hie 'Kashmir ftud Jnm- 
nioo'quul«l,18fiB. 

Dynastic Coolesls, contriranoea for pro- 
venting, 13S, 136 



I 



Equity, Roman law of, referred to, 

lie 

Essoin, the. SwSunia; also 360 
Euripides. Figment on male parsnta^ 

referred to, 203 n. 
Exoeamy and Endogiuny, roi 

232; pnctioa of UMng 



uuag ot, ^m 
CUnaWf^H 



i 



22:! W ««/.-, lliDdn 



11 ihcorio nf Hssan. ! 
Mofgnn, 22£ ; diSerMM of «i«V h»- 
r.v«fln them. 336 ; Vttfufm tboqr 

pnfeTHbla on ihr wliab^ ttT 
Kj'ton, Mr., hri Ti'scurAn ilftwtJ to, 
ISl. 162 



pamily; 

■ herd.-; 



., (i(V 



Uot$*» mdJ M.'UniiH, MO, Ml 

FeoJnm, tlie. .S^r ' Bt'i IbI— ,' kod ftr 

It* >ffect uwn luTT uf lud, US 
Kuud, ttw. tin AUud, du 
Fendiil dues, aboliiiun ol^ to n*iM<^ 



FhkIkI Uiid Ik 



s. tilt, ■•ny origin of; 

I'andal Tiile, naming early Iriih, o b iM 

TBtiijas upuu, 348 
Fwdalum, cooftmioii bitw««i imparl; 

Koi Kinnagnly cr«it«d by, 14S 
Ficlillous Bon$, orijjiu of Mms, B8 ; 

itstni of, eS ; TBpugnuuss to in Hindu 

Uv, 99 
Fidei-Gommiwo, Uir of, nlludod to, 34fi 
Fiaf. 5m Manor 
Fifth Commaiidment, the, >Uad«d to, 

S9>i. 
' Elutnces ' of old Fnnch l&v, th«, 

■Unded to, 308 
FinoB, the. Ste ' Fiasocca' 
FnUricide among Mahommedaiu al' 

laded to, 187 



toty of Federal GoTenunent' refejied 
to, 1 71 ; hia ' Normui Conquest ' re- 
tOKd to. 806 

Frsnch OiTil Cods, the, nfened to, S6, 
les, 26fi 

FrODch Parliaments,' origin of, 316 ; 
tbeir authority ovec the Fief, 318, 
atS; reaaone for their Ut«t t«Ddet- 
ona to eignarial rights, 317 

Fnnch lieTolution, the flrat, rafened 
la, 26fi. SOI ; some e&awa for, 294 

lUdUr, the, described, 270 



GAtTTAHA. Law-lo.iV of. daoriW 
10, 10 ; qunl«d 81, K3, 89, 91, 98, 

ID2, 103, 112. 128: alluded to, 43 

S7. 107, 109. 112 ■„ Note A. 132 
'Griia.' the, amiUDt of, by MuHin. 

]UcLMtail.ti and Hoiyan. nferred lu. 

Note A, l^SU; amoiie Bonuns, 23U, 

NoU A, 383 
Oena Fabia, (he, referred to, Mote A, 

288 
Qermnnic king, the. Ilia relation to ciril 

justice. 167 /t leg, 
Gtiriiiany. Lex Snlica of, refamd to, 

157; its roe] uri^^ii, IS7 : its nikljoa 

to tlailj- life, 168 
Glanvill, bis legal tjvulisas rofBired to, 

Qoinme. Mr., hi» ■ Primilive Folk- 
Moots ' alluded to, lOS 

OordoD, Sir Arthur, his oiiservatiaDB in 
Fiji aUoded to. Not« A. 331 ' 

Goseiprpd. practice nf. among Sontti 
SlHVontaDii, 257. 2o8 

Goti^a, ihe, referred to. Note A. 386 

Uovurauiei.I uf India. Records of, 
quoted, Note A. 229 ^ 

Graf, the, us deputy of the king.^Kided 
to. 172 

rimni.his' DentachaBethtfaUertJininei ' 
refeiTwIto, 179n. 

Grote, Mr., the late, hia theory of Bo- 
meric poeliy referred to. 14 i his 
' History of Greece" referred to, 179 



f Sanda 



■In- 



iititut.ee of Joftiaiau' quoted, 368; 

and alluded to. 306 
Hardy. Sir T. D., the late, bia ' Itinemry 

of King John 'alluded to, 181, 182 
Hayward. Mr. A., his ' Biographical and 

Critioil EBsaye' referred to. 166 B. 
Haxthansen, his books apon law end 

usage refsrrflj 10, 104 
Hell, torments of, Buddhist pictupos of. 

33 
Heredity, iheory of, referred to, 165 
Heriot, ttit, ileflnition of, 309 
Heese-Darmatadt, Land regiitry of, d»- 

Mription, 353 et teq. 
Hetutels, Mr. 8te Eem, Mr. 
Hindu doilore, legal theory oT, stated, 

1 7 ; legal writinga, their Tast an- 



S9T 



tiq'iily dibcotered by Sir W. Jooes, 
4; Siureti law, gradual growth of, 
•nl&rg«d iipOD, 12; Sacred Law- Book a, 
why BO failed, 36; moot raluable 
portiouy of, i5 ; drawluckfl to, 45 
Herd*, the theory of, stated. IDS, SOO ; 
Oppoied tv patriarchul tht«ry, 1 99 ; 
08 sdTnnced by McLennitn ani Mor- 
pn, 200, 201 ; ubjtctioUH lo sUtied, 
2(M, SOS, 230 
House chief, the. See ' Domatchta ' 
Hoiue Communitits and 'Natural Fa- 
milies,' mstuol cbsngv into dtactibnl. 



258 
Bouia-Comu; 



le of the uldeit 



completaiioui ia Suuth maiuuian pro- 
FiDces, ass, H\ ; iu nnnlagioa umong 
tbe RomaDS, 'JiS tt mq. ; ics ccrre- 
■pondenee with the Celtic ' sept.' the 
HeUaoic • firoi,' the Teutonic 'liin,' 
lbs Hindu ' Joiut-Familj.' 239. 240 ; 
ItidiatinctaoiMfromthe Villaga-Coiu- 
mimitT of Rtnaia and Jndin, 'HO ; un 
BXteOMon of the - Family,' 241 ; iu 
relatwDihip to tho ' Family ' ideatical 
with*ialatioiuihip betweeo ' Joiut- 
Pamily ' »nd ■ FoLiity ' iu India, 2*4 ; 
gaTsmmsnt both democruio and 
monarchical, 34ft, 240; il« rules of 
common property correapoDdiog with 
the nt nanefpi and the mi ne nuw- 
0^ of the Homanii, 249 ei teq. ; 
different dev^opment of in Northern 
and Soathern SUvooic pi 



in Bnaso-Slavonic province*, 361 ; 
re«iilt of thii deTelopment, SSI tt 
tq. ; decay of the eynem, 363 (( ttq. 

HooM of CommonH, the. its Select Com- 
mittee OD Copyholds referred to, 307, 
310 

House ot Lorda referriKl t«. 26 ; second 
chambers lu imitation a( 25 

Hypotlielc, law of, mentioned, 3ST 



TKPURE Tribes, fictitious formation 
X at, 279 el *ef. ; among Bajpoota, 
deeoriptiitn of, 374 <( ho. 

lliheriunoe,lawof.a« it affoclod women 
among Atbeniana, 94, 9'^ ; Athenian 
aud Hi Ddu-PDDJab rules of compared, 

worship among Hindus and Boouns, 



120; OS affectiDg \ne portion of 
danghteni among lS>nians, 1 09 ; naaof 
Mahammedaoa, 23.'i , as applied to 
South Slavonian proviucw. 259 el 
sej. 

Ireloud, Brehon la* of. referred, to, 1 S3 ; 
Biehous of. their similarity to tbe 
Bnhmiin!!. 162 

Irish Book uf Rights, the, qnoted, ISO 

laffiuaqnored, 78 "' -^ 



JAMIESON, Mr., hia c 
to the 'China Review' qaotad. 23* 

Jubb, Professor, hie 'Attio Orations' 
quoted. 9S ft. 

Jiiint-Fomiliaa, ajHlem ot, alluded to, 
22; connection with ' Village-Coin - 
munitiea.' 241 ; of Indin refnred to, 
130, 152 ; reasons fur decay of, 263 

Jolly, Dr.,- bis tranalation of Vishnu 
rderred to, 11 and n. 

Juneii, Sir W., his ' Oriental Studiei ' 
referred to. 1-C; his plan for im- 

EroTing the admiaistrstion of Aoglo- 
ndian justice, 2, 3 ; his translation 
of ' Boi^ of Manu' referrod to, 4, 
376. 379 ; remit of his conduHioni, 
6.7 

Judges, Book of. refrrred to, 163 

Judicia! administration, ditTrrence of 
in modern England and France re- 
forred to, 189 

Jus Oeuiium referred lo, 119; Naturals, 
Soman conception of referred l«, 38S : 
Roman lawyers meaning of stated, 
366 

Justice. Feudal Court of. in France, re- 
ferred lo. 177; popular Conrle of, 
theirgradual change into committees 
ofeipeiiB. 177 eletq.; advauti^ of 
justice al king's handii over descnbad, 
178 - ■'■ - - 



I 



id Digest of, c 
I legs! cliMiBe 



KERN and Heasela. Heear*., (heir 
edition of the Lex Solica re- 
ferred la, 169 b. 
Sing, the, fnnetioni of, 38 <f m;.; his 
divine right, )S ; his relation to it 
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INDEX 



xmeDOMB 

Brajunans, 39 ; his aUianoe with the 
Brahman the beginning of civil law, 
44 ; influence of his supreme antho- 
ritj upon law and nsaee, I6i tt seq, 
Kin^oms, the, adjusted to the same 
form as the Manors, 306 



LAND law, Roman, the, referred to, 
342,343,344 

Land Registration, Continental systems 
of, en&iged upon, 363, 369 tt 9eq, ; 
analogous to Roman syBtem of ' man* 
cipation,' 358 

Land, sale of, in India, private transfers 
preferred to public, 359 

Lar?te, the, meaning of, 65 

Law, first appearance of in Brahmini- 
cal books, 38; Rcnnan and English 
systems as dividing the civilised 
world referred to, 165; Oregorian, 
Hermogenian Codes, 367 ; Justinian, 
Theodoeius 2iid, Codes of, referred to, 
367; Roman, its division into law 
of persons and law of thinss 391 ; 
Diff. zxx. 84, 6, and Cod. vi. 37, 11, 
r^rred to, 109 <». ; * Twelve Tables ' ^ 
of alluded to, 8, 6, 66, 75, 115, 337, 
367, 369, 388; of Nature, Greek 
philosophical conception of referred 
to, 119 

Lawyers, origin of, according to Hii^du 
Sacred Books, 26 ; ancient, identiciil 
with priesta, 26, 27 

Lavaleye, M. de, his opinions referred 
to. 846 

Le Bon, Dr., his ' L'Homme et les 
Soci^tis ' quoted. 208 

Legal conceptions, their instability re- 
ferred to, 360 

Legal Rules, classification of, according 
to * Institute? * of Justinian and 
Gaius enlarged upon, 362 et seq. ; 
this atTADgeraent exploded according 
to many modern iurists, 364 ; this 
system not regaraed as perfect by 
Roman jurists, 367 ; renewed sup- 
port the system has received in 
America, 366 ; difference of arrange- 
ment in other Roman Codes, 367 ; 
according to 'Twelve Tables,' 369 
ft seq. ; according to ' Edict of the 
Praetor,' 370 ; according to Lex 
Saliea, 372 et seq.; this arrange- 
ment not derived from Roman sys- 



tem, 374; aceording to eailj 
law, 874 et tsq. ; aeoording to Book 
of ICanu, 376 ; aeoording to Book of 
Narada, 379 et seq. ; principle and 
meaning of this system, 381 ; ar- 
rangement of primitive codes ex- 
plained by this system, 382 et Mq. ; 
study of in Middle Ages alluded to, 
368 ; distinctions between ancient and 
modem arrangements, 389 et seq, 

Lofglb, Dr., his contributions to ' Sacred 
Books of the East ' quoted, 59 n, 

LeUmmeau, Dr., his *La Soeiologie' 
quoted, 208 and i». 

Levirate, the, alluded to, 201 ; among 
Hindus, 100, 102, 106 ; among Spar- 
tans and Athenians, 100, 104, 105 ; 
among Hebrews, 1 01 

Leviticus, Book of, compared to Book 
of Mann, 6 

Lex Saliea, the, referred to. Note A, 
332, 338, 846, 372, 378 

Lubbock, Sir John, bis 'Origin of 
Civilisation' etc quoted, 67, 68, 
72; his * Prehistoric l^es' quoted. 
Note A, 230 

Lyall, Sir A., his < Asiatic Studies ' 
quoted, 270. 272, 274. 275, 279; 
alluded to, 63. 199 n., 267, 277, 
Note A, 284, 285 



MACAULAY, Lord, his * History of 
England* referred to, 319; his 

statement about the poverty of India 

noticed, 360 
Macfarlane; Dr., his paper in ' Journal 

of Anthropological Institute * referred 

to. Note A, 289 
Magna Charta, effect of sealing of, 

stated, 188 
Mahommedanism, its effect upon com- 
munities subject to Mussulman rule, 

but not to that faith, 236 
Maine, Sir H., his 'Ancient Law' 

quoted, 192, 199, 206, 219. 294 ; 

referred to, 43, 78, 79, 96, Note A, 

331, 332 ; theory of primitive society 

in bis 'Ancient Law,' 193 et seq.; 

his * Early Hist, of Institutions ' 

quoted, 14, 84 ; referred to, 276 ; 

his ' Village Communities ' quoted, 7 ; 

alluded to. Note A, 329 
Males, excess of females over referred 

to, 210 ; disproportion of females to 



luuunnBr 

referred to, 211. 214; lU iiortie oul 
by inKTiption iDSerlinHas«Dni.813 : 
prerereni^Q for iiiicnHaion liy, in ludiH, 
Oreecs, kihI Ronie. 114. US ; ex- 
ixplioa to Ihia fwling in Bengal 
proper, llo 
ILilmeibury, LorH, pHpitT of refarrod 

Una, Mr. E. II., bia contributioDS lo 
■JoDRuil nf iha Anthropolngical In- 
stitute 'quoteJ, Nol« A. 230 el ug. 

Mfinavas, Clan uf, its li'gal doctrinaa n- 
ferred to, IB 

Mnnripation, *ystein of, sabotOiiiala lo 
i^atem of ■ Tradition,' 362. 368 ; pnb- 



3a2 



OTtg RoninnB, 
reofde» 



Manor, the. ori 
and referred^ to, 302, 303, Note A, 
3311 ; diflbring lesalt* from decay of 
in FntDce and England. 307. 313. 
319 el »eg., 336; it* mrrhil in tbe 
' pariab,' 326; Court of the.difTerance 
from Sipiorial Conrt. and rpBious fur, 
313, 314, 323, tl ttq. ; Jjotd of lb., bis 
atatiu refDrrni to, 304. 319. 324 

Manors, Conrt Itulla of, in England 
compared witb Contiiientiil land 
BeKistriea. 364 

Manu, Book of, quoted, 33. 40, 41, 64. 
70, 83, 94, Nolo A, 123 ; reteired lu, 
4. 6, 7, Ifi, 107. 128. 1811, 376-37» ; 
it> di'ii)>lB origin, 43 ; Huggested 
daua of. h. !J. 10, II ; its combina- 
tioDS of Uv and Htaal, 6 

•Mauui,' Roman unage of referred to. 
IBS 

Marriage, MahotninedHQ Inv of re- 
femd to. 23fi 

Hattbev. Gnnpel of, quoted, 101 ; 
sllnded to. 363 

Maurer. Ronrsd, his Icelanilic re- 
•earchps referred to, 384 

Mat Hiillec. ProfoBsor. bis leil for 
date of Hinda Books referred to. 9 : 
hia theory of HEndu legeJ vritlnga 
qqoted, 16, IS ; referred to, 377 ; 
hia eantribntions to 'aaerftd Booka 
of the Bait' referred to, 10 n. 

Uayne, Mr, J. 0., hia ' Hindu Law nnd 
Uaage ' quoted, 114, 116, 117; r»- 
feired lo, 77. 82, 83. »7. 1 U it.. 124 

HeLminsn. Mr, J. F,, the lata, hia 
theoriBi refened t(\ 106, Hot« B. 
1S4, 160 n„ 203,309,211, 212, 213. 



266: his -StttdiBi in Anient H>^ I 
tory ' nferred to. 106 ; hia ' Pbw- | 
tire Harringe ' alladftd to. 339 

Mill, Mr. John Stuait, hia a] 
on legal clanaiAcatioi 
364 

Miaei. ayatem of, aiplained. ISS; 
nllud^i lo, 189 

aiilakihara, Oigeet of t]tr, allwled U^ I 
114,118 ■ 

MoDteaquieu referred lo. 144 

MootTiea. the, allndeit lo, 3. 3 

Morgan, Mr., his MWlribnlioi 

' United Sttuea' Surrey of Rotikj 1 
Moanlaina ' referred to. Not* A. Ml 

— Mr. L. H.. £bB lata, hia iheena* 
referred to. 196. 203. 109.U1.U1,'| 

318, Note A, 286. 987. I 

hia ' Ancient Society ' alM 

' Mother-Uw.' nMge <tf, ntm 



NARaDA. Book of, d«B«riftiM ofti 
377 «' "g. ; ita diatiiMUoB tnm 
llo.ik of Manu. STB; quoted, 41, 4S, 
Note A, 133,373. 379; refarrad t«^ 
17.41.107 
Natural Family. nuwoiDg at, and dj*- 
itniMioa fhini a ' House Comnnaity,' 



-daon. Mr. J 
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hi. 


-View of th» 
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niiflc attrfy of 








quoted. Note A, 






e« Zealand 


Uh 


ef. , ory of m>w. 












of 




06, 107 


onnandj, ou 


itom 


a ol 


raferrad W, 



OBUGATION', Roman leg»l Oienj 
of referred to. 391 
' Orphan Haireae ' in Attic law. tht^ 
referred to. 104 



pALORAVB, Sir F., hia - Rim of Iha 
£ Ea^b Csmmonwealtb ' refgtnd 

to, 181, 187 
Patwnibr, MMgnition ot icwniit oft 

anoo H l i ng lo MeLannao and Mta^a, 

217; tru aceiwnl < aia 




Uiaot;. difficulties 4f 
-^30( : duTfllopmBnt of 'Powe^' 
ibrough Bfliunl jeslouBf, 31«, 

""R>i«Blry of Ppince, the. th»ir hoit- 

lilily uj iho Eoliiliiy priur to ibe 

Itav>ilnl<oQ, 201 tl tq. 

pMnliu'n, Ki^mUD law of, pructicB of 

Hiuouit 3i)uth SlavonianB luid Hiaclu?, 

', AnaoMi iimoDg Hindus, ilMcription 
■ «f, ST. 3tl ; giompuolj from claiDi«l 
( liy BriihnMnt, 40, 47 

PkU), lits vipw Hail illnBlrtliaa uf 
j BuHnroiml theory, 198, IflS 
I *tluiulLii){, New rules i>f.' alluded u, 

IL&littwvb, 'Liros' qiiDUd, lui 
I'fbUock, Mp. F., ■an • MoMe ou EhiI; 
Ungliih Land Tmv' ivtDrrMJ ui, Nule 
A, 88* 
KVtlySK'liiyi prnutiw uf rtifi-rnid to. lOS, 
B^KaUi B, 133. 2IH) 

~ « Aurmbly, the, rcliitioa of ilia 
„ . , tVinnlM Court of Jus- 
is Jdentiml wit£, ITU 

t liutltutioiu, (ourea <if weKk- 
I ,—■** of itnlBil, 174 ef »j. 

PoeB«BBioii. law of HDjoui; BomnUH 

itiiiidBj to. aae. 3fi7 

''reecrii'tion. Inw of. 8te Usurpation 

Pfiraogpnituri-, gyaloin of reforred lu, 

IS^, 133; dangerous BXHiDple of. 

I'lodignl Son, parablo of, iUantr»tioQ 
aflbrded bj, of primogHUJture ^nd 
■ BwDDfili Rniilish,' 360 

I'rohiljited degrene, Mahommednn iind 
8onlh aluronUn, IaIiIbs ot. 368 : apo- 
oikl t&bla of HB ri^tda ConfmUrait; 
in SldvoJireck Church, 268 

I'roiwrtT. legal Claeaification of ro- 
forrsd to, 33fi et leq. ; Regi (.tuition 
of, Aotof iadiiiu LagiBlatiirereferrad 
to, 369 H. : NucniuiioD to unong Mh- 
hommedaDB. 12B ; transfer of in 
India, lee Property, RBgiatrntion of 

PrOTerba. &« AphoriamB 

l>alin ctI. qaot«d!i 68 

(•nohta, the jurist, referptid to, 284 

I'mmltioB Marriage alluded to, 201 

l^aits, the. referred to, 2, 8 



• l-uniab Uneto 
ferred 1/t, 96 
Pure Itibu stnoag Rajpats, deactip- 

tion of. 273 
Puigaloriea. Hindu, deacriptiOD of, 3D 



EAJKiraAR SABVADHIKARI, 
Profeasor. his ' Hindu Iaw of In- 
hwilance ' quoted, 58 ; tefetred to, 
67 ». 

impiit Clana, the, ocigiu aud high 
birtli of. aeu : social sjatam of, 2Si ; 
diEintegrating and orgauiaing forces 
at work among, SS9, 377 el ttj. ; 
obeerrations of by Sir A. Lyall 
cBfarred to, 267, 269 

RajpulAOS. Stf Riijput CUna. 

Beat Property, Coneayance <if, alluded 
to, 361 

Rebilionahip, ' agnatic ' syEtam of re- 
ferred to, 114, 116. 140, 14S. 160. 
162; 'oognatic' ayBtoia of wtferred 
lo, 97, tl4, 139, 146, 147, 161 ; 
artificial foriOB uf among Sonth - 
SlavoninDK. 269 et ng. 

Bclatirati, collateral, modern rulea for 
Bucosssion of, 114, 116 

RBQttO, M., his 'Souvenirs d'Eufeuce' 
quoted, 303 n. ; his obserrationa 
tuaong Berbers of North A&icai 
alluded lu. Note A, 331 

Roman Eiupire, its system of regal 
succession referred to. 14S 

Romau prstor. edict of, its nature and 
pffept 8t»t*d, 119, 120; referred to, 
66, 77. 186. 367 

liosofiWan of, referred to. 141 

Roja! succcKsion, among Hindus, no 
law for, 126, 127. 123 ; Oriental sya- 
teniB of. their confusion. 129 «f teg-i 
among Hebri'we aad Oriental oatioos, 
132 ; mnfliela between chiafa and 
dans to obtain monlioned and illus- 
trated, 131, 132e/«j. 

Rumsey, Mr. Almoric. hiB ' Mationi' 
medan Law of Inheritance' referred 
to, 126 

Butb. Book 0^ refaned to, 102, tM 



SALIC I«w, tba, rsfeitMi to geaerallj, 
148, 160, 1ST ; (tescriplion of and 

application to priviUKi proparcy, 144 ; 

application of to royal aueisssioa. 

143, 14B et acq., \51 ; as appli»l to 

Fr»BC8, taiplBnation of giTan by 

Freni?h hidturiana, 1SS 
Simual, Grat Book of, quoled, Note A, 

-284 
Snnctiou, the. 8w PennDces 
SapindB, the. Sm I12ii. 
Soott, Sir Waller, hia ' Bride of Lam- 

marmoor ' refurTed to, 321 ; his 

' Keailvrorlh' referred to, 181 
Scrope, Mr,, hig ' History of the Mun^r 

of Castle Combe' quotod. 315 
S«igueur, the. Sff I>3nl of the UaooT 
Senates. Uie ancieat, referred to, 25 
.SettlemeDt. Act of, refemtd to, 142 
Shakesppare, his play of ' Henry V,' 

referral Co, 143 
Shiatoism. ^t4m of, nllnded Co, 60 
SMre Couru, tbe, alladed to. 109. 189 
Shraddii, the. daily offering of, 67 
Hiuulus. Diodorus, referred to. 1 13 ». 
Signonal Court, the. Sa Conn Htnin 
Siater, ut«rine, nuirriiige ayalem of, 

deaoribed, lofi 

niDDiig. 2flfi, 266 
Socagp, wniire by, reforred lo, 341 
SooietT. Patriarchal theory of dp- 

BtniW, 193, 106 et t^.; origlii uf. 

Patriarehal theory to be adopCeil, 

21S, 219 
Sons, artilicial, cretttjoa of. absence of 

ill laoderii Iridiii. 117; conaeqncncp^ 

□rdiaaiiciflfiictioD wi'h. 117 
Sophocles, his 'j\jax' comparad wiCh 



Souls, r. 
as et 






1 of, referred t 



South SlitTonians. their diHtinctioo bu- 
twMD attnstic and cognatic relation- 
ships, and tliL'ir neptcl for old ugu. 
243; pociCiun of womfu HO-'oiig n* 
lo maniage and proprKy, 363 tt •«. 

Speaeer. Mr. Herbart, his 'Principle 
of Sociology ' quotad. 68 

SpeoBer, Eilmuad, hii obserTHtioDa on 
Iceland referred Co, ISO, IBl 

Stanley, English Huuae of, referred I a. 
1S4 



VILLI 

SCabbs, ProfesKor, his ' Cooatitutional 

Hiatory ' rafemd lo, 176 
Snccesaion. collateral, on tlie OonCinenC 

and among ancient and modem 

Hindus, 111, 112, 113; Hindu Uw 

of referred to, 22 
Sonii, the, tnaaaiog of. 176; r 

to. 178 
Syatem DBBcriptiva, the. refbrred to, I 

Note A, aoo ■ 



rNE, M., his 'L'Anatchie S| 
tBn6e' referred to. 296; his 

Revolution ' referred to, 298 n, ; 

■ Origliu of Contemporary Fkh 

referred to, 293 
Tanistry, aystem of. referred to, 137, 

145. 343, 349 I 

Territoriel Borereignly, unpopularity of ii 

in CbqihiI India, 277 " 

Tbelt, pruminenc place asaigned to it 

in early Konun aiid Frankish Irgal 

classiHcatiooa, reasuna for. 374 
■ Thingmnn,' Ibe, described, 170 
ThuDginuH. Sa Thingmaa 
Tocqueville, De, his obserTB^oni re- 
ferred to, 314; his theoiy of Uie 

peBsanC hostility 'o the Freoch 

bility referred to, 376 
Tud, Colonel, hia ' HjtjiuCEian ' referrad 

to, 269 
Totem, Che, Nole A. 2Se 
Totemism, practice of refwwd to, 
Tupper, Mr. C, L., his • Punjab Out 

mary latw' quoted. 8 
Tyior, Mr. E. B.. his ' Pri: 

tare ' alludccl to. 64 ; quotad, 6S, 



I 






sou, 31)1 ; 



UNIVERSE, Hindu 
desoribeil. 82 et itq. 
if Ihn Law." tract ap.m quotsd, 
rroneoiig actount fri»«ll 
in of MaaorB end Cop/- ■ 
bold tennrfls7 209 et tq. " 

Usnoaplion, law of, referred to, 366 



VARRO. hia <Ds I.ingiii Uii41 
quoted. Note A, 283 
Va»hiahthi., Book of, reforrail lo. 1 
Verse, n< deterniinins dates of Aiii 

Law Bo<,ks. U, HI 
- Villa' the. uu of tJia Word li* 



402 



tlTDU. 



TXLLm 

m.iair lagul drnftnm^n. and in l^x 

Kiili.-A. N<>t« A. 3»2 
* Villip,' the. an uihlep>toiKi Ainiing 

fiomanii. Note A. 332 
Villni^n Communiry, th«, its eiinteace 

nmoni; North SlBTuniAnn. 241 : rt^ 

f rrwl to. 327. Note A. 329 ^/ m^. 
Villnng, the. <Ie«Kription iin<i HtHtiifi of. 

:U).i 
ViMhiiu. Book of aUudni to. 11. Gl. 

I12fli.. 128; qiuted. 30, 33,34.47. 

71.72.74.94 
Voliiiiri}. biH CO It crept fur the It^x 

Salii'ft referred to, 144 



nruoK 

WARRANTY. ezpedlMt of. 
in. 3.5A 

Went and Riihler, Menn.. tbmr 'Di- 

t(99t of Hindu Law ' reftnred to, 11 a. 

Whe«*l. Hinla ajmbol of; dMcribed, M 

Womrn. pmpertv of. aeeoniing to 

(^autima. 109; proriaion fbr amoig 

Rommis and in India, 109, 11^ 



Y 



OUN(}. ARTHUR, his obMrrscioa 
zeferred to. 807, S21 



yURICH. Und Regittry of. d 
I Li tion of, 363 it Mq, 
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